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Supreme  Court  of  the  District  of  Columbia. 


The  United  States  of  America,  ex  relatione 
John  W.  French,  petitioner, 
vs. 


Newton  D.  Baker,  Secretary  of  War, 

respondent. 


At  law 
No.  65058. 


United  States  of  America, 

District  of  Columbia ,  ss: 


Be  it  remembered,  that  in  the  Supreme  Court  of  the  District  of 
Columbia,  at  the  city  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were  filed  and  proceed¬ 
ings  had,  in  the  above-entitled  cause,  to  wit: 

1  Petition  for  writ  of  mandamus. 


Filed  January  21,  1921. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

The  United  States  of  America,  ex  relatione 
John  W.  French,  petitioner, 
v. 

Newton  D.  Baker,  Secretary  of  War,  re- 

spondent. 

To  the  said  Supreme  Court  of  the  District  of  Columbia. 

Your  petitioner  and  relator,  John  W.  French,  respectfully  repre¬ 
sents  to  the  court: 

1.  He  is  a  citizen  of  the  United  States  and  is  temporarily  residing 
in  the  District  of  Columbia;  that  he  is  an  officer  in  the  Regular  Army 
of  the  United  States  (Infantry),  with  the  rank  of  colonel,  and  files 
this  petition  in  his  own  right  against  the  defendant  Newton  D. 
Baker,  who  is  Secretary  of  War  and  as  such  an  officer  of  the  Govern¬ 
ment  of  the  United  States  and  temporarily  residing  in  the  District 
of  Columbia. 

2.  Petitioner  represents  that  he  was  bom  in  Texas,  February  7, 
1874;  that  he  enlisted  in  the  Regular  Army  of  the  United  States  on 
the  16th  day  of  May,  1895,  and  served  as  private,  corporal,  and 
sergeant  of  Company  C,  21st  Infantry,  from  the  date  of  his  enlistment 


At  Law 
No.  65058. 
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to  the  17th  day  of  July,  1898;  that  after  a  competitive  examination 
he  was  duly  nominated,  confirmed  by  the  Senate,  appointed  and 
commissioned,  from  the  ranks  of  the  Army,  second  lieutenant,  11th 
U.  S.  Infantry,  the  22d  day  of  June,  1898,  and  accepted  the 

2  same  the  18th  day  of  July,  1898;  thereafter,  and  in  due  course 
of  lineal  promotion  in  accordance  with  the  law  governing 

promotion  as  it  existed  up  to  June  4, 1920,  he  was,  after  due  examina¬ 
tion  and  a  finding  of  moral,  professional,  and  physical  qualification, 
nominated,  confirmed,  appointed,  and  commissioned  first  lieutenant 
of  Infantry  the  2d  day  of  March,  1899;  that  after  a  like  examination 
and  finding  of  moral,  professional,  and  physical  fitness  he  was  nomi¬ 
nated,  confirmed,  appointed,  and  commissioned  captain,  24th  Infan¬ 
try,  the  30th  day  of  July,  1903;  that  after  a  like  examination  and 
finding  of  moral,  professional,  and  physical  qualification,  he  was 
nominated,  confirmed,  appointed,  and  commissioned  major  the  15th 
day  of  May,  1917;  that  he  was  nominated,  confirmed,  appointed, 
and  commissioned  lieutenant  colonel  (in  the  temporarily  increased 
Regular  Establishment)  the  5th  day  of  August,  1917;  that  thereafter 
by  a  system  of  selection,  and  not  by  promotion,  he  was  appointed 
and  commissioned  colonel  in  the  National  Army  the  11th  day  of 
May,  1918;  and  that  he  was  duly  appointed  and  commissioned 
colonel  of  Infantry,  in  the  Regular  Army  of  the  United  States,  by 
promotion,  on  the  1st  day  of  July,  1920,  and  served  in  such  office 
and  status  until  the  24th  day  of  December,  1920,  when  an  order  was 
made  by  the  respondent  purporting  to  place  him  on  the  retired  list 
and  since  which  time  he  has  been  deprived  of  his  office  of  colonel  of 
Infantry  in  the  Regular  Army  of  the  United  States  and  of  the  pay, 
allowances,  and  emoluments  of  said  office. 

3.  Petitioner  avers  that  as  an  enlisted  man  and  an  officer  in  the 
United  States  Army  for  a  period  of  service  of  25  years,  including 
arduous  service  in  active  campaign  in  all  the  wars  in  which  this 

country  has  been  engaged  during  that  time,  he  has  always 

3  rendered  efficient  service  and  has  never  been  guilty  of  any 
neglect  of  duty,  misconduct,  or  disqualifying  habits. 

4.  Petitioner  avers  that  in  the  month  of  July,  1920,  he  was  informed 
by  the  War  Department  that  a  classification  board  convened  by 
virtue  of  the  authority  of  section  24b  of  the  act  of  Congress  of  June  4, 
1920,  commonly  called  the  Army  Reorganization  Act,  had  provision¬ 
ally  arranged  him  in  Class  B.  Upon  notification  of  the  action  of  said 
board,  petitioner,  by  virtue  of  the  authority  of  said  section  of  said 
act,  requested  a  court  of  inquiry,  and  a  court  of  inquiry  was  convened 
by  the  President  at  Fort  Sam  Houston,  Texas,  on  November  1,  1920, 
to  consider  the  sole  question  whether  or  not  he  should  be  continued 
in  Class  B,  petitioner  appearing  and  being  represented  before  said 
court  of  inquiry  by  military  counsel.  On  the  30th  day  of  November, 
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1920,  a  copy  of  what  purported  to  be  the  record  of  the  proceedings  of 
said  court  of  inquiry  was  furnished  petitioner  which  showed  that 
said  court  was  of  the  opinion  that  petitioner  should  be  retained  in 
Class  B. 

5.  Petitioner  avers  that  in  said  court  of  inquiry  he  was  not  furnished 
with  a  full  copy  of  the  official  records  upon  which  his  classification 
was  based,  as  the  statute  mandatorily  requires;  that  he  is  advised 
and  believes,  and  so  avers,  that  the  record  of  the  proceedings  of  the 
original  classification  board  shows  that  the  board  reported  that  it 
had  examined  into  the  record  of  Colonel  John  W.  French,  Infantry, 
and  upon  consideration  of  his  record  as  a  whole,  from  the  date  of  his 
first  commission  in  the  Army  of  the  United  States  to  the  present  date, 

finds  that  he  should  not  be  retained  in  the  service;  that  full 

4  copy  of  petitioner’s  record  as  a  whole  from  the  date  of  his 

first  commission  in  the  Army  of  the  United  States  to  the 

said  present  date,  that  is,  the  date  of  the  proceedings  of  the  original 
classification  board,  was  never  furnished  petitioner,  but  upon  the 
other  hand  petitioner  was  furnished  copies  of  brief  extracts  from  his 
record,  containing  all  and  only  the  unfavorable  portions  of  his  record 
and  omitting  all  favorable  portions  thereof.  He  avers,  therefore, 
that  said  board  of  inquiry  proceeded  in  flagrant  violation  of  the  plain 
mandate  of  the  statute  enacted  for  his  benefit,  in  order  that  he  might 
be  fully  informed  of  the  nature  and  cause  of  the  imputation  against 
him,  and  might  be  furnished  with  a  full  copy  of  his  entire  record, 
including  both  favorable  and  unfavorable  portions,  in  order  that  he 
might  be  fully  prepared  to  meet  said  imputation,  and  petitioner  is 
advised  and  believes,  and  so  avers,  that  such  violation  of  the  mandate 
of  the  statute  rendered  the  proceedings  of  said  court  of  inquiry  and 
all  proceedings  subsequent  thereto  and  based  thereon  coram  non 
judice  and  void. 

6.  Petitioner  avers  that  immediately  upon  being  informed  of  the 
recommendation  of  the  court  of  inquiry  he  took  steps  to  have  civil 
counsel  in  or  near  the  District  of  Columbia  engaged  to  represent  him 
before  the  final  classification  board  and  in  all  proceedings  to  be  had 
in  his  case,  and  proceeded  to  prepare  to  take  leave  of  his  military 
duties  and  station  in  Texas  and  come  to  Washington  for  the  purpose 
of  conferring  with  counsel  and  preparing  his  case  for  presentation  to 
the  final  classification  board  and  to  the  President;  that  civil  counsel 

was  accordingly  engaged  on  December  8, 1920,  and  on  the  fol- 

5  lowing  day,  December  9,  1920,  said  counsel  addressed  a  com¬ 
munication  to  The  Adjutant  General  of  the  Army  of  the 

United  States,  for  immediate  reference  to  the  final  classification 
board,  copy  of  which  is  hereto  attached  and  made  a  part  hereof, 
requesting  that  said  board  do  not  proceed  to  the  consideration  of 
the  case  of  petitioner  until  counsel  shall  have  been  notified  and  until 
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alter  they  shall  have  had  a  reasonable  opportunity  to  make  the 
necessary  study  of  the  record  of  the  proceedings  of  the  court  of 
inquiry  and  make  the  proper  representation  in  petitioner’s  behalf, 
and  that  in  the  meantime  no  action  that  could  affect  petitioner  or 
his  case  unfavorably  or  in  any  degree  prejudicially  be  taken,  to  which 
communication  The  Adjutant  General  of  the  Army  of  the  United 
States  replied  by  letter  dated  December  14,  1920,  a  copy  of  which 
is  hereto  attached  and  made  a  part  hereof,  stating  that  said  com- 
munication  from  counsel  had  been  received  too  late  for  consideration 
and  that  the  case  had  already  been  considered  by  the  final  classi¬ 
fication  board  and  that  the  action  of  that  board  has  been  approved 
by  the  Secretary  of  War. 

7.  Petitioner  avers  that  on  or  about  January  1,  1921,  he  received 
in  official  mail  from  the  War  Department  a  communication  in  words 
and  figures  as  follows: 

War  Department, 
Washington ,  December  24,  1920. 

Special  Orders,  1  ppvr  a  no 

No.  302-0.  J  P™-423- 

Extract. 

Confidential. 

1.  By  direction  of  the  President,  Colonel  John  W.  French,  Infantry, 
having  been  finally  classified  in  Class  B,  and  it  having  been  further 
determined  that  such  classification  is  not  due  to  his  neg- 
6  lect,  misconduct,  or  avoidable,  is  retired  from  active  serv¬ 
ice,  after  twenty- two  complete  years  of  commissioned  serv¬ 
ice,  under  the  provisions  of  section  24b  of  an  act  of  Congress 
approved  June  4,  1920.  He  will  proceed  to  his  home. 

The  travel  directed  is  necessary  in  the  military  service. 

Misc. 

By  order  of  the  Secretary  of  War: 

Peyton  C.  March, 

Major  General ,  Chief  of  Staff. 

Official: 

P.  C.  Harris, 

The  Adjutant  General. 


FOR  OFFICIAL  USE  ONLY. 


NOT  TO  BE  MADE  PUBLIC. 

evidencing  that  the  said  Secretary  of  War,  on  December  24,  1920, 
unlawfully  assumed  to  eliminate  petitioner  from  active  service  in 
the  Regular  Army  of  the  United  States  and  place  him  on  the  unlimited 
retired  list  of  the  Army,  in  accordance  with  the  provisions  of  said 
section  24b  of  the  act  of  Congress  approved  June  4,  1920,  commonly 
called  the  Army  Reorganization  Act,  as  aforesaid.  In  view  of  the 
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said  communications  hereinbefore  set  out  petitioner  believes,  and  so 
avers,  that  by  order  of  the  respondent,  the  said  Secretary  of  War, 
a  final  classification  board  was  convened  and  did  consider  petitioner’s 
case,  and  that  the  said  respondent  assumed  to  approve  of  the  pro¬ 
ceedings  and  findings  of  said  final  classification  board,  and  that  by 
like  order  a  board  of  officers  was  convened  and  did  consider  the  cause 
of  petitioner’s  classification,  and  that  said  final  classification  board, 
acting  pursuant  to  the  orders  of  said  respondent,  held  and  decided 
that  petitioner  should  be  eliminated  from  active  service  in  the  Army, 
and  that  said  board  of  officers,  likewise  so  acting,  held  and 

7  determined  that  petitioner  should  be  placed  upon  the  unlimited 
retired  list  of  the  Army,  and  that  the  said  Secretary  of  War 

assumed  to  approve  the  proceedings  and  findings  of  said  board  of 
officers,  all  of  which  action  was  unlawful,  null  and  void;  and  as  a 
result  of  said  unlawful  action  by  said  final  classification  board,  the 
said  board  of  officers  and  the  said  Secretary  of  War,  the  respondent 
issued  or  directed  to  be  issued  the  order  hereinbefore  set  out  unlaw¬ 
fully  purporting  to  eliminate  petitioner  from  the  active  list  of  the 
Army,  deprive  him  of  his  lawful  office  as  colonel  of  Infantry,  United 
States  Army,  and  place  him  on  the  unlimited  retired  list  of  the 
Army. 

8.  Petitioner  avers  that  the  proceedings  of  said  final  classification 
board  and  of  said  board  of  officers  acting  under  and  pursuant  to  the 
orders  of  said  respondent  were  private,  secret,  precipitate,  and  un¬ 
lawful  and  constituted  a  denial  to  him  of  due  process  of  law;  that  no 
notice  was  ever  given  to  him  of  the  convening  of  said  final  classifica¬ 
tion  board  for  the  consideration  of  his  classification,  nor  of  the  con¬ 
vening  of  the  board  of  officers  for  the  determination  of  the  cause  of 
his  classification,  nor  of  the  personnel  of  said  boards,  nor  of  the  time 
when  his  case  would  be  considered  by  said  boards,  and  that  no  oppor¬ 
tunity  was  ever  afforded  him  to  be  heard  or  to  be  represented  before 
said  boards,  nor  has  he  ever  been  furnished  with  a  copy  of  the  pro¬ 
ceedings  of  said  boards,  or  of  any  proceeding  or  action  taken  by  the 
respondent,  the  Secretary  of  War,  nor  has  he  ever  been  given  any  in¬ 
formation  as  to  any  action  or  proceeding  taken  by  or  had  before  said 
boards  or  the  Secretary  of  War  except  for  what  is  contained  in  the 
communications  from  the  Adjutant  General  of  the  Army,  ad- 

8  dressed  to  petitioner  and  petitioner’s  counsel,  hereinbefore  re¬ 
ferred  to  and  made  a  part  hereof,  and  that  petitioner  has  been 

denied  the  opportunity  to  petition  the  President  for  an  order  in  re¬ 
vision  of  the  proceedings  of  said  final  classification  board. 

Petitioner  is  further  advised  and  believes,  and  so  avers,  that  the 
said  final  classification  board,  as  convened  and  constituted  by  the 
said  respondent,  consisted  of  the  same  officers  who  constituted  the 
original  classification  board  in  his  case  and  who  had,  as  such  original 
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classification  board,  previously  considered  petitioner’s  case  and  had 
classified  him  in  Class  B,  hy  reason  whereof  the  members  of  the  said 
final  classification  hoard  were  biased  and  prejudiced  against  the 
petitioner  and  were  not  competent  to  give  and  did  not  give  petitioner’s 
classification  fair  and  impartial  consideration,  in  flagrant  violation  of 
the  statute  and  constituting  a  denial  to  petitioner  of  due  process  of 
law. 

9.  Petitioner  is  further  informed  and  believes,  and  so  avers,  that 
the  respondent  has  never  caused,  as  the  statute  requires,  but  by  his 
order  has  prevented,  the  record  of  the  proceedings  of  said  court  of 
inquiry  to  be  transmitted  to  the  Judge  Advocate  General  of  the  Army 
for  his  review,  as  the  statute  requires,  and  that  consequently  the  said 
record  of  said  court  of  inquiry  has  never  been  received  and  reviewed 
by  the  Judge  Advocate  General  of  the  Army,  as  the  statute  requires, 
by  reason  whereof  neither  the  final  classification  board  nor  the  Presi¬ 
dent  nor  the  board  of  officers  convened  to  determine  the  cause  of 
classification  was  ever  advised  of  the  illegal  character  of  the  pro¬ 
ceedings  of  said  court  of  inquiry. 

9  Petitioner  is  informed  and  believes,  and  so  avers,  that  re¬ 

spondent  has  never  transmitted  or  caused  to  be  transmitted 
to  the  President  for  his  consideration,  review,  and  action,  as  the  law 
requires,  the  record  of  the  proceedings  of  the  said  court  of  inquiry, 
the  record  of  the  proceedings  of  said  final  classification  board,  and 
the  record  of  the  proceedings  of  said  board  of  officers  convened  to 
determine  the  cause  of  classification,  and  that  consequently  the 
President  has  never  considered,  reviewed,  and  acted  upon  any  of  said 
proceedings. 

Petitioner  is  advised  and  believes,  and  so  avers,  that  the  said  New¬ 
ton  D.  Baker,  Secretary  of  War,  has  assumed  to  act  personally  for 
and  in  the  place  of  the  President  of  the  United  States,  and,  so  acting, 
has  assumed  to  approve  of  the  proceedings  and  findings  of  said  court 
of  inquiry,  said  final  classification  board,  and  said  board  of  officers, 
and,  so  acting,  has  assumed  to  eliminate  petitioner  from  the  active 
list  of  the  Army  of  the  United  States,  to  deprive  him  of  his  office  as 
colonel  of  Infantry  in  the  Army  of  the  United  States,  and  of  his  pay, 
allowances,  and  emoluments  as  such,  and  to  place  him  on  the  unlim¬ 
ited  retired  list  of  the  Army. 

10.  Petitioner  is  advised  and  believes,  and  so  avers,  that  by  reason 
of  the  unlawful  acts  as  hereinbefore  stated,  petitioner  has  been  un¬ 
lawfully  eliminated  from  the  active  list  of  the  Army  of  the  United 
States  and  unlawfully  deprived  of  his  office  of  colonel  of  Infantry  of 
the  Army  of  the  United  States  and  of  the  pay,  allowances,  and  emol¬ 
uments  incident  to  said  office,  and  has  been  unlawfully  placed  upon 
the  unlimited  retired  list  of  the  Army,  in  violation  of  the  statute  and 
without  due  process  of  law. 
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10  Wherefore,  inasmuch  as  said  respondent,  in  his  attempt  thus 
to  eliminate  petitioner  from  the  active  list  of  the  Army  and 

to  deprive  him  of  his  office  and  the  pay,  allowances  and  emoluments 
incident  thereto,  and  to  place  him  upon  the  unlimited  retired  list  of 
the  Army,  as  aforesaid,  has  acted  beyond  his  power  and  jurisdiction 
in  the  premises,  and  has  done  petitioner  irreparable  harm  and  injury, 
and  inasmuch  as  the  law  provides  no  other  remedy  in  the  premises 
whereby  petitioner  can  have  relief,  your  petitioner  prays : 

(1)  That  a  writ  of  mandamus  may  be  issued  and  directed  to  the 
said  Newton  D.  Baker,  Secretary  of  War,  commanding  him  to  annul 
the  proceedings  and  findings  of  the  said  court  of  inquiry,  the  said 
final  classification  board,  and  the  said  board  of  officers,  and  to  vacate 
and  to  set  aside  the  said  order  dated  the  24th  day  of  December, 
1920,  purporting  to  retire  petitioner  from  active  service,  and  to 
restore  your  petitioner  to  his  said  office  of  colonel  of  Infantry  in  the 
Army  of  the  United  States. 

(2)  For  such  other  and  further  relief  as  the  court  may  deem  proper 
and  the  nature  of  the  case  may  require. 

And  your  petitioner  will  ever  pray. 

John  W.  French, 

Petitioner. 

Ansell  &  Bailey  and 
T.  T.  Ansberry, 

Attorneys  for  Petitioner. 

District  of  Columbia,  ss: 

•  I  do  solemnly  swear  that  I  have  read  the  foregoing  petition  by  me 
subscribed,  and  know  the  contents  thereof;  and  that  the 

11  statements  of  fact  therein  made  as  upon  personal  knowledge 
are  true,  and  those  made  as  upon  information  and  belief  I 

believe  to  be  true. 

John  W.  French. 

Subscribed  and  sworn  to  before  me  this  21st  day  of  January,  1921. 

Jennie  M.  Ryan, 

[seal.]  Notary  Public ,  D.  C. 

Exhibit  “  A.” 

December  9 ,  1920. 

The  Adjutant  General,  United  States  Army, 

War  Department ,  Washington ,  D.  C. 

For  immediate  reference  to  the  final  classification  board. 

Re :  Classification  of  Colonel  J.  W.  French,  U.  S.  A. 

Sir:  We  beg  to  advise  you  that  we  have  just  been  retained  as 
counsel  in  the  matter  of  the  classification  of  Colonel  J.  W.  French, 
Inf.,  U.  S.A.,  to  represent  him  before  the  final  classification  board 
and  in  all  subsequent  proceedings. 
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In  such  capacity,  we  have  the  honor  to  request  that  the  final 
classification  board  do  not  proceed  to  the  consideration  of  his  case 
until  after  we  shall  have  been  notified  and  until  after  we  shall  have 
had  a  reasonable  opportunity  to  make  the  necessary  study  of  the 
record  of  the  proceedings  of  the  court  of  inquiry  and  make  the  proper 
representation  in  his  behalf;  and,  generally,  that  in  the  mean¬ 
time  no  action  of  any  kind  that  could  affect  him  or  his  case 

12  unfavorably,  or  in  any  degree  prejudicially,  be  taken. 

The  record  was  not  received  by  Colonel  French  until  sometime 
after  November  25th,  last,  and  was  not  placed  in  our  hands  until 
yesterday,  December  8th. 

We  shall  proceed  to  brief  this  case  without  unnecessary  delay. 
Very  respectfully, 

(Signed)  Ansell  &  Bailey, 
Attorneys  for  Col .  J .  W.  French ,  U.S.A. 

Exhibit  “B” 

War  Department, 

The  Adjutant  General’s  Office, 

Washington ,  December  14,  1920. 

In  reply  refer  to  AG  201-  French,  John  W. 

Ansell  &  Bailey, 

Attorneys  at  Law, 

Suite  710-712  Albee  Bldg., 

Washington ,  D.  C. 

Gentlemen:  In  reference  to  your  letter  of  December  9th,  1920,  in 
the  matter  of  the  classification  of  Colonel  J.  W.  French,  Infantry, 
you  are  informed  that  this  case  has  already  been  considered  by  the 
final  classification  board  and  the  action  of  that  board  has  been  ap¬ 
proved  by  the  Secretary  of  War.  Your  request  for  the  classification 
board  not  to  proceed  in  the  consideration  of  his  case  arrived  too  late 
to  receive  consideration. 

Very  respectfully, 

(Signed)  P.  C.  Harris, 

The  Adjutant  General. 

(Signed)  J.  A.  U. 

13  Rule  to  show  cause. 

Filed  January  21,  1921. 

******* 

Upon  consideration  of  the  petition  this  day  filed  herein  by  the 
United  States  of  America  ex  relatione  John  W.  French  it  is  by  the 
court  this  21st  day  of  January,  1921,  ordered  that  the  said  Newton 
D.  Baker,  Secretary  of  War,  be  and  he  hereby  is  commanded  and 
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ordered  to  show  cause,  on  the  28th  day  of  January,  1921,  why  the 
writ  of  mandamus  should  not  issue  out  of  this  court  commanding 
him  to  annul  the  proceedings  and  findings  of  the  court  of  inquiry, 
the  final  classification  board,  and  the  board  of  officers,  and  to  vacate 
and  to  set  aside  the  said  order  dated  the  24th  day  of  December, 
1920,  purporting  to  retire  the  relator,  John  W.  French,  from  active 
service  in  the  Army  of  the  United  States,  and  to  restore  the  said 
relator  to  his  said  office  of  colonel  of  Infantry  u\  the  Army  of  the 
United  States;  provided  that  a  copy  of  this  order  is  served  upon 
the  said  respondent,  Newton  D.  Baker,  on  or  before  the  24th  day 
of  January,  1921. 

By  the  Court. 

Walter  I.  McCoy, 

Chief  Justice. 

14  Answer  of  defendant  to  petition  and  rule. 

Filed  January  25,  1921. 

******* 

Newton  D.  Baker,  Secretary  of  War,  now  and  at  all  times  saving 
and  reserving  unto  himself  all  exceptions  to  the  imperfections, 
uncertainties,  and  defects  in  the  petition  for  writ  of  mandamus  filed 
herein,  and  reserving  unto  himself  the  benefit  of  the  lack  of  juris¬ 
diction  of  the  court,  appearing  on  the  face  of  said  petition,  to  grant 
the  relief  prayed  for,  and  the  lack  of  jurisdiction  of  the  court  to 
direct  him,  as  Secretary  of  War,  to  perform  the  act  in  question,  and 
relying  on  the  same,  as  if  demurrer  had  been  specifically  interposed, 
for  answer  to  said  petition,  or  so  much  thereof  as  is  material,  and  to 
said  rule  to  show  cause,  says : 

1.  He  admits  the  allegations  of  the  first  paragraph  of  the  petition 
except  the  allegation  that  plaintiff  is  an  officer  in  the  Regular  Army 
of  the  United  States  (Infantry)  with  the  rank  of  colonel,  as  to  which 
defendant  avers  that  plaintiff  was  such  up  to  December  24,  1920, 
but  that  on  and  after  that  day  he  was  and  is  a  colonel  on  the  retired 
list  of  the  United  States  Army. 

2.  He  admits  the  allegations  of  the  second  paragraph  of  the  petition 
except  the  last  five  lines  thereof,  as  to  which  defendant  avers  that 
on  the  24th  day  of  December,  1920,  plaintiff  was  placed  on  the 
retired  list  of  the  Army  in  accordance  with  law,  as  more  fully  here¬ 
inafter  set  forth,  and  that  since  that  date  plaintiff  has  been  and 
now  is  a  colonel  on  the  retired  list  of  the  Army. 

3.  With  respect  to  the  third  paragraph  of  the  petition  he  admits 
that  plaintiff  served  during  the  period  and  in  the  wars  and  cam¬ 
paigns  therein  mentioned;  that  he  has  never  been  guilty  of  any  seri¬ 
ous  neglect  of  duty  or  misconduct;  that  his  habits,  so  far  as  known 
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to  the  defendant,  are  good;  but  he  denies  that  plaintiff  has  always 
rendered  efficient  service. 

4.  He  admits  the  allegations  of  the  fourth  paragraph  of  the  peti¬ 
tion,  except  the  allegation  that  the  court  of  inquiry  therein  referred 
to  was  convened  to  consider  the  sole  question  whether  or  not  plaintiff 
should  be  continued  in  class  B,  as  to  which  defendant  avers  that  said 
court  of  inquiry  considered  all  questions  required  by  the  statute  to 
be  considered  by  said  court,  including  the  question  whether  or  not 
plaintiff  should  be  continued  in  class  B. 

5.  Defendant  denies  the  allegations  of  the  first  three  lines  of  the 
fifth  paragraph  of  the  petition,  and  avers  that  plaintiff  was,  in  the 
court  of  inquiry  therein  referred  to,  furnished  with  a  full  copy  of  all 
unfavorable  reports,  notations,  or  papers  considered  by  either  the 
original  or  final  classification  board  in  his  case;  that  the  same  were 
the  only  records  upon  which  his  classification  in  class  B  was  based 
or  proposed  to  be  based  and  that  such  course  of  procedure  is,  as 
defendant  believes  and  therefore  avers,  in  all  respects  as  required  by 

statute;  and  defendant  further  avers  that  in  said  court  of  in- 
16  quiry  plaintiff  was  given  full  opportunity  to  examine  the  en¬ 
tire  record  of  his  service  as  an  officer  of  the  Army  from  the 
date  of  his  first  commission  therein  to  the  date  of  the  session  of  said 
court.  Defendant  admits,  so  far  as  they  are  matters  of  fact,  the 
allegations  of  the  remainder  of  the  first  sentence  of  paragraph  5; 
but  with  respect  to  the  other  allegations  of  said  paragraph,  defendant 
is  advised  by  counsel  that  the  same  are  matters  of  law  or  argument 
which  are  not  well  pleaded  and  that  he  is  not  required  to  answer  the 
same;  and  he  therefore  refrains  therefrom. 

6.  Defendant  is  ignorant  concerning  the  intentions  and  actions  of 
plaintiff  with  respect  to  any  engagement  of  or  conference  with  counsel 
and  therefore  neither  admits  nor  denies  the  allegations  of  the  sixth 
paragraph  of  the  petition  in  reference  thereto,  and  reserves  the  right 
to  call  for  strict  proof  thereof  if  deemed  material.  He  admits  the 
allegations  of  said  paragraph  with  respect  to  the  letter  of  December 
9,  1920,  from  plaintiff’s  counsel  to  The  Adjutant  General  of  the  Army 
and  the  answer  of  the  latter  of  December  14,  1920,  and  avers  that, 
as  stated  in  said  letter  of  The  Adjutant  General,  plaintiff’s  case  had 
at  that  time  been  considered  and  determined  by  the  final  classifica¬ 
tion  board. 

7.  Defendant  admits  the  allegations  of  the  seventh  paragraph  of 
the  petition  to  and  including  the  quotation  of  the  special  order 
therein.  With  reference  to  the  allegations  of  the  second  sentence  of 
said  paragraph,  defendant  admits  that  a  final  classification  board  was 
convened  by  him  and  considered  plaintiff’s  case,  and  avers  that  said 
board  was  convened  by  him  on  behalf  and  by  authority  of  the  Presi- 
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dent,  as  is  more  fully  shown  by  Exhibits  1  and  2a,  2b,  2c, 

17  2d,  and  2e  attached  hereto,  which  are  true  copies,  respectively, 
of  the  order  convening  the  classification  board  and  of  orders 

amendatory  thereof,  which  are  prayed  to  be  taken  as  a  part  hereof. 
With  respect  to  the  allegations  of  said  seventh  paragraph  concerning 
certain  boards  therein  mentioned,  defendant  admits  that  a  board  of 
officers  was  convened  by  him  to  consider  and  did  consider  the  cause 
of  plaintiff’s  classification,  and  avers  that  said  board  was  convened 
by  him  on  behalf  and  by  authority  of  the  President,  as  is  more  fully 
shown  by  Exhibit  3,  attached  hereto,  which  is  a  copy  of  the  order 
convening  said  board,  and  Exhibits  4  and  5  attached  hereto,  which 
are  copies  of  orders  amendatory  thereof,  all  of  which  are  prayed  to 
be  taken  as  a  part  hereof.  With  respect  to  the  allegations  of  said 
seventh  paragraph  concerning  the  holdings  and  decision  of  certain 
boards  therein  mentioned,  defendant  denies  that  said  classification 
board  and  said  board  on  cause  of  classification  held  and  decided  as 
alleged  in  said  second  sentence  of  paragraph  7,  and  avers  that  the 
final  classification  board  found  that  plaintiff  should  be  classified  in 
class  B,  and  that  the  board  to  determine  whether  plaintiff’s  classifi¬ 
cation  was  due  to  his  neglect,  misconduct,  or  avoidable  habits  deter¬ 
mined  such  question  in  the  negative. 

With  respect  to  the  allegations  of  said  seventh  paragraph  con¬ 
cerning  approval  or  assumed  approval  by  this  defendant  of  the 
proceedings  and  findings  of  certain  boards  therein  mentioned, 
defendant  further  denies  that  the  proceedings  and  findings  of  the 
final  classification  board  were  approved  by  him,  and  avers  that  they 
were  approved  by  the  President  in  the  manner  and  form  more  par¬ 
ticularly  set  forth  hereafter  in  paragraph  9  of  this  answer; 

18  and  he  denies  that  he  has  approved  or  assumed  to  approve 
the  findings  of  the  board  to  determine  the  cause  of  plaintiff’s 

classification,  and  he  refers  the  court  to  the  allegations  of  the 
ninth  paragraph  hereof,  in  which  his  acts  and  doings  with  respect 
thereto  are  fully  and  specifically  set  out.  And  with  respect  to  the 
other  allegations  of  the  seventh  paragraph  of  the  bill  defendant  is 
advised  by  counsel  that  the  same  are  matters  of  law  or  argument 
which  are  not  well  pleaded,  and  which  he  is  not  required  to  answer; 
and  he  therefore  refrains  from  answering  the  same. 

8.  Defendant  admits  that  the  proceedings  of  the  final  classifica¬ 
tion  board  and  of  the  board  to  determine  the  cause  of  classification 
were  private,  that  no  notice  was  given  plaintiff  of  the  convening  of 
either  or  of  the  personnel  of  said  boards  or  of  the  time  when  his  case 
would  be  considered  by  either,  but  he  denies  that  no  opportunity 
was  afforded  plaintiff  to  be  heard  before  either  of  said  boards  and 
avers  that  plaintiff  was  heard  before  those  boards  in  that  a  complete 
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record  of  the  proceedings  of  the  court  of  inquiry  before  which  plaintiff 
was  heard,  containing  a  copy  of  the  testimony,  statements,  and 
evidence  by  plaintiff  and  in  his  behalf,  was  submitted  to  and  con¬ 
sidered  by  each  of  said  boards.  Defendant  further  admits  that  no 
copy  has  been  furnished  plaintiff  of  the  proceedings  of  either  of  said 
boards,  or  of  any  proceedings  or  action  taken  by  the  defendant, 
that  plaintiff  has  not  been  given  any  information  as  to  any  action 
or  proceeding  taken  by  or  had  before  said  board,  or  the  Secretary  of 
War,  except  as  is  contained  in  the  communication  of  The  Adjutant 
General  referred  to  in  said  eighth  paragraph,  but  defendant 
19  denies  that  he  has  taken  any  action  preventing  or  hindering 
plaintiff  from  petitioning  the  President  for  an  order  in  revision 
of  the  proceedings  of  said  final  classification  board. 

Defendant  admits  that  the  final  classification  board  which  finally 
classified  plaintiff  in  Class  B  was  the  same  board  and  composed  of 
the  same  officers  as  the  preliminary  classification  board,  which  pro¬ 
visionally  classified  him  in  Class  B,  except  that  after  said  provi¬ 
sional  classification  and  before  said  final  classification  of  plaintiff, 
one  officer  was  relieved  and  another  was  substituted  for  him  as  is 

_  i 

more  particularly  shown  by  Exhibits  1  and  2a,  2b,  2c,  2d,  and  2e, 
hereto  attached  and  hereinbefore  referred  to,  but  defendant  denies 
that  the  members  of  said  boards  were  biased,  prejudiced  or  incom¬ 
petent  to  give  petitioner’s  classification  fair  and  impartial  considera¬ 
tion,  and  avers  that  they  did  give  it  such  consideration.  With 
respect  to  the  other  allegations  of  the  eighth  paragraph  of  plain¬ 
tiff’s  petition,  defendant  is  advised  by  counsel  that  the  same  are 
matters  of  law  or  argument  which  are  not  well  pleaded  and  that  he 
is  not  required  to  answer  the  same;  and  he  therefore  refrains  there¬ 
from. 

9.  In  answer  to  the  allegations  of  the  first  sentence  of  the  ninth 
paragraph  of  the  petition,  defendant  admits  that  the  record  of  the 
proceedings  of  the  court  of  inquiry  in  plaintiff’s  case  was  not  trans¬ 
mitted  to  the  Judge  Advocate  General  or  reviewed  by  him,  and 
avers  that  he  (defendant)  has  given  no  order  either  directing  or 
preventing  such  reference  to  the  Judge  Advocate  General.  In 
answer  to  the  allegations  of  the  second  and  third  sentences  of  said 
paragraph,  defendant  denies  that  he  has  assumed  to  act  personally 
for  and  in  place  of  the  President  in  and  about  the  approval 
20  of  the  proceedings  of  which  plaintiff  complains,  and  avers 
that  prior  to  any  determination  or  classification  in  plain¬ 
tiff’s  case,  he  laid  before  the  President  the  whole  matter  of  the  pro¬ 
cedure  to  be  followed  and  the  action  to  be  taken  in  all  cases  of  classi¬ 
fication  and  determination  under  the  provisions  of  Section  24b,  and 
received  from  the  President  then  and  there  a  general  authority  and 
direction  that  he,  as  Secretary  of  War,  should,  in  all  such  cases  take 
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such  action  in  the  name  of  the  President  and  by  his  authority  by 
way  of  approval,  revision  or  otherwise  as  from  the  circumstances 
shown  by  the  record  in  each  such  case  appeared  to  him  to  be  right 
and  proper,  and  that,  pursuant  to  such  authority  and  direction  so 
received  by  him  from  the  President  he,  as  Secretary  of  War,  took 
the  following  action,  which  was  in  all  respects  in  accordance  with 
such  directions  of  the  President: 

(1)  The  signing  by  this  defendant,  on  behalf  and  by  authority  of 
the  President,  at  the  foot  of  the  record  of  the  final  classification 
board,  but  prior  to  the  submission  of  such  record  to  the  board  to 
determine  the  cause  of  plaintiff’s  classification,  of  the  following 
notation:  “Approved:  Baker,  Secretary  of  War.” 

(2)  The  signing  by  this  defendant  on  behalf  and  by  authority  of 
the  President  on  December  24,  1920,  subsequent  to  the  action  of  the 
board  to  determine  the  cause  of  plaintiff’s  classification,  of  an  instrur 
ment  of  approval,  a  copy  of  which  is  annexed  to  this  answer  and 

marked  Exhibit  6,  which  is  prayed  to  be  taken  as  a  part  hereof. 
21  (3)  The  issuance  on  December  24,  1920,  by  order  of  this 

defendant  on  behalf  and  by  authority  of  the  President  of  a 
special  order  placing  plaintiff  on  the  retired  list  of  the  United  States 
Army,  of  which  a  true  copy,  marked  Exhibit  7,  is  attached  hereto 
and  prayed  to  be  taken  as  a  part  hereof. 

With  respect  to  the  other  allegations  of  the  ninth  paragraph  of 
the  petition,  defendant  is  advised  by  counsel  that  the  same  are  mat¬ 
ters  of  law  or  argument  which  are  not  well  pleaded  and  that  he  is  not 
required  to  answer  the  same,  and  he  therefore  refrains  therefrom. 

10.  In  answer  to  the  allegations  of  the  tenth  paragraph  of  the 
petition  so  far  as  they  are  allegations  of  fact,  defendant  avers  that  in 
accordance  with  section  24b  of  the  act  of  June  3,  1916,  as  amended 
June  4,  1920  (41  Stat.,  759,  773),  immediately  upon  the  passage  of 
the  act  of  June  4,  1920,  the  President  convened  a  board  of  not  less 
than  five  general  officers,  as  more  fully  set  out  in  paragraph  7  of  this 
answer,  and  shown  by  Exhibits  1  and  2  hereto,  which  board  has  been 
since  its  appointment  and  is  now  engaged  in  arranging  all  officers  of 
the  Army  in  two  classes,  namely,  class  A,  consisting  of  officers  who 
should  be  retained  in  the  service,  and  class  B,  of  officers  who  should 
not  be  retained  in  the  service,  and  that  said  board  in  accordance  with 
said  statute  provisionally  arranged  plaintiff  in  class  B,  and  that 
plaintiff  thereupon  requested  that  a  court  of  inquiry  be  convened 
before  which  he  might  be  given  an  opportunity  to  appear,  and  that 
accordingly  a  court  of  inquiry  was  convened  at  Fort  Sam  Houston, 
Texas,  before  which  plaintiff  appeared  in  person  and  by  counsel; 
that  in  such  court  plaintiff  was  furnished  with  a  full  copy  of  the 
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official  records  upon  which  his  proposed  classification  was 

22  based,  as  has  been  more  fully  set  out  in  paragraph  5  of  this 

answer,  and  was  given  by  and  before  said  board  full  and  free 

opportunity  to  present  testimony  of  himself  and  others  in  his  behalf 
and  to  be  heard  fully,  of  which  opportunities  he  availed  himself ;  and 
that  the  record  of  such  court  of  inquiry  was  forwarded  to  the  final 
classification  board  for  reconsideration  of  plaintiff’s  case,  and  after 
such  consideration  the  final  classification  board  placed  plaintiff  in 
class  B,  which  action  was  approved  as  more  particularly  set  forth  in 
paragraph  9  of  this  answer,  and  that  the  President  has  not  ordered 
further  revision  of  said  finding  of  said  classification  board,  and  that 
after  plaintiff  was  placed  in  class  B  as  aforesaid,  a  board  of  three 
officers  was  convened  to  determine  whether  such  classification  was 
due  to  his  neglect,  misconduct,  or  avoidable  habits,  as  more  particu¬ 
larly  set  forth  in  paragraph  7  hereof  and  shown  by  Exhibits  3,  4,  and 
5  hereto,  and  that  the  finding  of  said  board  was  negative ,  and  that 
thereafter  on  December  24,  1920,  by  the  order,  a  copy  of  which  is 
attached  hereto  as  Exhibit  7,  plaintiff  was  placed  upon  the  retired 
list  of  the  Army  in  accordance  with  the  statute  hereinbefore  cited  and 
in  all  respects  as  provided  by  law. 

Wherefore,  having  fully  answered  the  allegations  of  plaintiff’s 
petition,  so  far  as  he  is  advised  by  counsel  it  is  necessary  for  him  to 
answer,  and  having  shown  cause  why  the  writ  of  mandamus  should 
not  issue  against  him  as  prayed  in  said  petition,  this  defendant  prays 
that  he  may  hence  be  dismissed  with  his  reasonable  costs  in  this  be¬ 
half  sustained. 

Newton  D.  Baker, 

Secretary  of  War. 

John  E.  Laskey, 

Attorney  for  the  United  States  in  and  for  the 

District  of  Columbia . 

23  L.  H.  Vandoren, 

Assistant  attorney  for  the  United  States  in  and  for  the  District  of 
Columbia. 

Frederick  M.  Brown, 

Judge  advocate ,  U.  S.  Army,  of  counsel  for  the  defendant . 

W.  A.  Graham, 

Judge  advocate ,  U.  S.  Army,  of  counsel  for  the  defendant. 

Archibald  King, 

Judge  advocate ,  U.  S.  Army,  of  counsd  for  the  defendant. 
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District  of  Columbia,  ss: 

I  do  solemnly  swear  that  I  have  read  the  foregoing  answer  by 
me  subscribed  and  know  the  contents  thereof,  and  that  the  state¬ 
ments  of  fact  therein  made  as  upon  personal  knowledge  are  true, 
and  those  made  as  upon  information  and  belief  I  believe  to  be  true. 

Newton  D.  Baker. 

Subscribed  and  sworn  to  before  me  this  25th  day  of  January,  1921. 

[seal.]  Jno.  B.  Randolph, 

Notary  Public,  District  of  Columbia. 

Exhibit  1 . 

Special  Orders,  1  War  Department, 

No.  138-0.  ]  Washington ,  D.  C .,  June  12,  1920 . 

Extract. 

Confidential. 

Par.  1.  Paragraph  9,  Special  Orders  137-0  (confidential),  War  De¬ 
partment,  June  11,  1920,  is  amended  to  read  as  follows: 

“Paragraph  33,  Special  Orders  134-0  (confidential),  War  Depart¬ 
ment,  June  8,  1920,  is  amended  to  read  as  follows: 

“By  direction  of  the  President,  a  board  of  officers  to  consist  of: 
“Lieutenant  General  Robert  L.  Bullard,  United  States  Army. 
24  “Major  General  John  F.  Morrison,  United  States  Army, 
“Major  General  John  Biddle,  United  States  Army, 

“Major  General  George  W.  Read,  United  States  Army, 

“Major  General  Charles  P.  Summerall,  United  States  Army, 

“Brigadier  General  Charles  J.  Bailey,  United  States  Army, 

“is  appointed  to  meet  in  this  city  at  10.00  a.  m.,  June  14,  1920,  or  as 
soon  thereafter  as  practicable,  at  the  call  of  the  senior  member  there¬ 
of,  and  at  such  times  thereafter  as  the  senior  member  shall  prescribe, 
for  the  purpose  of  making  the  classification  of  officers  under  the  pro¬ 
visions  of  section  24b,  chapter  1,  act  of  Congress  approved  June  4, 
1920. 

“The  board  will  call  on  the  classification  and  data  section,  person¬ 
nel  branch,  Operations  Division,  General  Staff,  for  such  data  as  may 
be  necessary  for  its  deliberations. 

“Major  William  H.  Dodds,  junior,  General  Staff,  is  detailed  as 
recorder  of  the  board  without  vote. 

“Such  journeys  as  may  be  required  of  members  of  the  board  for 
the  purpose  indicated  are  necessary  in  the  military  service.” 

A.  G.  334,  4  Classification  Bd. 

By  order  of  the  Secretary  of  War: 

W.  M.  Wright, 

Major  General ,  Acting  Chief  of  Staff 

Official : 

P.  C.  Harris, 

The  Adjutant  General. 

61190—21 - 2 
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Exhibit  2a. 


Special  Orders, 
No.  246-0. 


War  Department, 
Washington ,  October  19,  1920. 


Extract. 


Confidential. 

Par.  45.  By  direction  of  the  President,  Major  General  John  L. 
Hines,  United  States  Army,  is  detailed  as  a  member  of  the  board  of 
officers  appointed  in  paragraph  1,  Special  Orders  No.  138-0,  June  12, 
1920,  War  Department,  vice  Major  General  Robert  L.  Bullard, 
United  States  Army,  hereby  relieved. 

A.  G.  334,  Officers’  Classification  Board. 

By  order  of  the  Secretary  of  War: 


Official: 


Peyton  C.  March, 
Major  General,  Chief  of  Staff. 


P.  C.  Harris, 

The  Adjutant  General. 
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Exhibit  2b. 


Special  Orders,] 
No.  281-0.  J 


War  Department, 
Washington,  November  SO,  1920. 


Confidential.  Extract. 

2.  Major  General  George  W.  Read,  United  States  Army,  is  relieved 
from  further  duty  as  a  member  of  the  board  of  officers  appointed  in 
paragraph  1,  Special  Orders  No.  138-0,  June  12,  1920,  War  Depart¬ 
ment  (confidential). 

A.  G.  (334.4.  Classification  Board.) 

By  order  of  the  Secretary  of  War: 

Peyton  C.  March, 

Major  General,  Chief  of  Staff. 


.  Official : 


P.  C.  Harris, 

The  Adjutant  General , 
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Exhibit  2c. 

OFF:  RRP:  GFB:  HMD:  423.  [Copy.] 

A.  G.  (334.4.  Class.  Bd.). 

November  30,  1920. 

Confidential . 

Detail  as  member  of  board. 

Major  General  William  M.  Wright, 

United  Stales  Army , 

Room  2034,  Munitions  Building ,  Washington ,  D.  C. 

1.  You  are  appointed  a  temporary  member  of  the  board  of  officers 
appointed  in  paragraph  1,  Special  Orders  No.  138-0  (confidential), 
June  12,  1920,  War  Department,  for  the  purpose  of  making  the 
classification  of  officers  under  the  provisions  of  section  24b,  chapter 
1,  act  of  Congress  approved  June  4,  1920. 

By  order  of  the  Secretary  of  War: 

Richard  R.  Pickering, 

Adjutant  General . 

26  Exhibit  2d. 


Special  Orders, 
No.  286-0.  / 


War  Department, 
Washington ,  December  6 ,  1920. 


Extract. 

Confidential. 

103.  Paragraph  2,  Special  Orders,  No.  281-0  (confidential),  Novem¬ 
ber  30,  1920,  War  Department,  is  amended  to  read  as  follows:  By 
direction  of  the  President,  Major  General  George  W.  Read,  United 
States  Army,  is  relieved  from  further  duty  as  a  member  of  the  board 
of  officers  appointed  in  paragraph  1,  Special  Orders,  No.  138-0, 
June  12,  1920,  War  Department  (confidential). 

(A.  G.  334.4,  Classification  Board.) 

By  order  of  the  Secretary  of  War: 

Peyton  C.  March, 


Official : 


Major  General ,  Chief  of  Staff. 


P.  C.  Harris, 

The  Adjutant  General. 


Exhibit  2e. 


Special  Orders,  l  War  Department, 

No.  286-0.  J  Washington,  December  6, 1920 . 

Extract. 

Confidential. 

104.  The  detail  by  direction  of  the  President  of  Major  General 
William  M.  Wright,  United  States  Army,  as  a  temporary  member 
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of  the  board  of  officers  appointed  in  paragraph  1,  Special  Orders, 
No.  138-0  (confidential),  June  12,  1920,  War  Department,  for  the 
purpose  of  making  the  classification  of  officers  under  the  provisions 
of  section  24b,  chapter  1,  act  of  Congress  approved  June  4,  1920,  to 
date  from  November  30,  1920,  is  announced. 

(A.  G.  334.4,  Classification  Board.) 

By  order  of  the  Secretary  of  War: 

Peyton  C.  March, 

Major  General ,  Chief  of  Staff. 


Official: 


P.  C.  Harris, 

The  Adjutant  General . 


27  Case  No. -  Exhibit  S . 


Proceedings  of  a  board  of  officers  convened  pursuant  to  the  follow¬ 
ing  order: 

Special  Orders,  1  War  Department, 

No.  165-0.  J  Washington,  D.  C.,  July  15,  1920. 

Extract. 

Confidential. 

By  direction  of  the  President  a  board  of  officers  to  consist  of 

Brigadier  General  Andre  W.  Brewster,  U.  S.  Army, 

Colonel  Grote  Hutcheson,  Cavalry, 

Colonel  Deane  C.  Howard,  Medical  Corps, 
is  appointed  to  meet  in  this  city  at  10.00  a.  m.  July  19,  1920,  or  as 
soon  thereafter  as  practicable,  at  the  call  of  the  senior  member 
thereof,  and  at  such  times  thereafter  as  the  senior  member  shall  pre¬ 
scribe,  for  the  purpose  of  determining  whether  or  not  officers  were 
placed  in  Class  B  due  to  their  own  neglect,  misconduct,  or  avoidable 
habits,  under  the  provision  of  Section  24-b,  act  of  Congress  approved 
June  4,  1920. 

Captain  Frederick  D.  Griffith,  junior,  General  Staff,  is  detailed  as 
recorder  of  the  board,  without  vote. 

Such  journeys  as  may  be  performed  by  members  of  the  board  in 
attending  the  meetings  of  the  board  and  in  returning  to  their  proper 
stations  upon  the  conclusion  thereof,  are  necessary  in  the  military 
service. 

By  order  of  the  Secretary  of  War: 

Peyton  C.  March, 

Major  General,  Chief  of  Staff.  • 

Official: 

P.  C.  Harris, 

The  Adjutant  General. 


28 


Exhibit  4. 


Special  Orders,  1  War  Department, 

No.  210-O.  J  Washington ,  September  7,  1920 . 

Extract. 

Confidential. 

72.  The  detail  by  direction  of  the  President  of  Major  Donald  H. 
Connolly,  General  Staff,  as  recorder  of  the  board  of  officers,  appointed 
by  paragraph  39,  Special  Orders,  165-0  (confidential),  July  15, 1920, 
War  Department,  for  the  purpose  of  determining  whether  or  not 
officers  were  placed  in  Class  B  due  to  their  own  neglect,  misconduct, 
or  avoidable  habits,  under  the  provisions  of  section  24-B,  act  of  Con¬ 
gress  approved  June  4,  1920,  vice  Major  Frederick  D.  Griffith,  jr., 
General  Staff,  as  of  September  3,  1920,  is  announced. 

The  travel  directed  is  necessary  in  the  military  service. 

By  order  of  the  Secretary  of  War: 

Peyton  C.  March, 

Major  General ,  Chief  of  Staff. 

Official: 

P.  C.  Harris, 

The  Adjutant  General. 

Exhibit  5. 

Special  Orders,  1  War  Department, 

No.  274-0.  J  Washington ,  November  20 ,  1920. 

• 

Extract. 

Confidential. 

Par.  21.  By  direction  of  the  President,  Major  Clift  Andrus,  Field 
Artillery,  is  detailed  as  recorder  of  the  board  of  officers  appointed 
by  paragraph  39,  Special  Orders,  No.  165-0,  confidential,  War  De¬ 
partment,  July  15,  1920,  for  the  purpose  of  determining  whether  or 
not  officers  were  placed  in  Class  “B,”  due  to  their  own  neglect,  mis¬ 
conduct,  or  avoidable  habits,  under  the  provisions  of  section  24b,  act 
of  Congress  approved  June  4,  1920,  vice  Major  Donald  H.  Connolly, 
General  Staff,  hereby  relieved. 

A.  G.  334.1,  Washington,  D.  C. 

By  order  of  the  Secretary  of  War: 

Peyton  C.  March, 

Major  General ,  Chief  of  Staff. 

Official: 

P.  C.  Harris, 

The  Adjutant  General. 
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29  Exhibit  “6.” 

War  Department, 

Washington,  December  24,  1920. 

A.  G.  201 — French,  John  W.,  Col. 

Confidential. 

The  action  of  the  classification  board  in  finally  classifying  Colonel 
John  W.  French,  Infantry,  in  Class  B,  is  approved  by  the  President, 
and,  by  his  direction,  a  board  of  officers  having  determined  that  such 
classification  is  not  due  to  the  officer's  neglect,  misconduct  or  avoid¬ 
able  habits,  Colonel  French  is  retired  from  active  service,  after 
twenty-two  years  of  commissioned  service,  under  the  provisions  of 
section  24b  of  the  act  of  Congress  approved  June  4,  1920. 

(Signed)  Newton  D.  Baker, 

Secretary  of  War. 


Exhibit  “7.” 


Special  Orders, 
No.  302-0. 


jpEM-423. 


War  Department, 
Washington ,  December  24,  1920. 


Confidential. 


Extract. 


30  1.  By  direction  of  the  President,  Colonel  John  W.  French, 

Infantry,  having  been  finally  classified  in  Class  B,  and  it 
having  been  further  determined  that  such  classification  is  not  due  to 
his  neglect,  misconduct  or  avoidable  habits,  is  retired  from  active 
service,  after  twenty- two  complete  years  of  commissioned  service, 
under  the  provisions  of  section  24b  of  an  act  of  Congress  approved 
June  4,  1920.  He  will  proceed  to  his  home. 

The  travel  directed  is  necessary  in  the  military  service. 

Misc. 

By  order  of  the  Secretary  of  War: 

Peyton  C.  March, 

Major  General,  Chief  of  Staff. 


Official: 

P.  C.  Harris, 

The  Adjutant  General. 


Demurrer. 


Filed  January  31,  1921. 

♦  ***♦*  * 

Comes  now  the  relator,  by  his  attorneys,  and  demurs  to  the  answer 
of  the  respondent  in  the  above  entitled  case  and  says  that  the  same 
is  bad  in  substance. 

Ansell  &  Bailey, 

T.  T.  Ansberry, 

Attorneys  for  Relator. 

Note. — Among  the  points  of  law  to  be  argued  in  support  of  the 
foregoing  demurrer  are  the  following: 

1.  That  the  petition  herein  and  the  answer  thereto  show  that  the 
respondent,  in  placing  the  relator  upon  the  retired  list  of  the  Army 
of  the  United  States,  did  so  in  plain  disregard  and  violation  of  the 
statute  and  transcended  his  power  and  jurisdiction  in  so  doing. 

2.  That  it  appears  by  the  petition  and  the  answer  thereto  that  the 

relator  was  not  furnished  with  a  full  copy  of  the  official  records 
31  upon  which  the  proposed  classification  was  based,  as  the 
statute  mandatorily  requires. 

3.  That  the  respondent  has  never  caused  the  records  of  the  pro¬ 
ceedings  of  the  court  of  inquiry  convened  in  relator’s  case  to  be  trans¬ 
mitted  to  the  Judge  Advocate  General  of  the  Army  for  his  review  or 
revision,  as  the  statute  requires. 

4.  That  the  respondent  has  never  transmitted,  or  caused  to  be 
transmitted,  to  the  President  of  the  United  States  said  record  of  said 
court  of  inquiry  for  his  consideration  and  action,  as  the  law  requires. 

5.  That  the  President  of  the  United  States  has  never  considered, 
revised,  or  acted  upon  said  record  of  said  proceedings,  as  the  law  re¬ 
quires. 

6.  That  neither  the  finding  of  the  final  classification  board  nor  the 
board  of  officers  in  the  relator’s  case  was  ever  submitted  to,  or  ap¬ 
proved  by,  the  President  of  the  United  States,  as  the  law  requires. 

7.  That  the  relator  was  given  no  opportunity  to  petition  the  Presi¬ 
dent  of  the  United  States  for  a  revision  of  the  finding  of  the  final  classi¬ 
fication  board. 

8.  That  the  relator  has  not  been  placed  upon  the  retired  list  of  the 
Army  of  the  United  States  by  act  of  the  President. 

9.  That  the  President  was  without  the  lawful  authority  to  delegate 
to  the  Secretary  of  War  the  power  to  approve  the  finding  of  the  said 
final  classification  board  or  the  said  board  of  officers,  or  to  place  the 
relator  upon  the  retired  list  of  the  Army  of  the  United  States. 

10.  That  the  respondent  was  without  legal  authority  to  approve 
the  finding  of  the  said  final  classification  board  or  the  finding  of  the 
said  board  of  officers. 
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32  11.  That  the  respondent,  in  violation  of  the  statute,  did  not 
inform  the  relator  of  the  time  of  the  convening  of  the  final 

classification  board  to  consider  his  case,  nor  did  he  give  to  the  relator 
an  opportunity  to  be  heard  or  to  present  argument  upon  the  law  and 
the  facts  before  the  said  final  classification  board. 

12.  That  consideration  of  relator’s  case  by  the  final  classification 
board  was  in  secret,  without  notice  that  it  was  being  considered,  and 
without  any  opportunity  to  relator  to  be  heard. 

13.  That  the  said  petition  and  answer  show  that  the  relator  was 
not  accorded  due  process  of  law  in  the  proceedings  had  in  his  case. 

14.  That  the  final  classification  board  was  illegally  constituted,  in 
that  it  appears  by  said  answer  that  the  officers,  with  one  exception, 
which  constituted  the  original  classification  board  in  relator’s  case 
were  the  same  officers  who  constituted  the  said  final  classification 
board  which  finally  classified  the  relator,  and  its  action  in  so  finally 
classifying  relator  is  accordingly  null  and  void. 

15.  That  the  respondent  was  without  legal  authority  to  place  the 
relator  upon  the  retired  list  of  the  Army  of  the  United  States. 

For  other  good  and  sufficient  grounds  of  demurrer  apparent  on  the 
face  of  said  answer. 

Supreme  Court  of  the  District  of  Columbia, 

Thursday ,  March  10,  1921 . 

Session  resumed  pursuant  to  adjournment,  Mr.  Chief  Justice 
McCoy  presiding. 

******* 

33  It  appearing  to  the  court  that  the  defendant  herein,  Newton 
D.  Baker,  Secretary  of  War,  by  resignation  on  the  5th  day  of 

March,  1921,  vacated  the  office  he  held  as  such  Secretary  of  War  and 
was  succeeded  by  John  W.  Weeks,  and  that  it  is  essential  to  the  pro¬ 
tection  of  the  plaintiff’s  rights  in  the  above  entitled  cause  that  said 
John  W.  Weeks  be  substituted  in  the  stead  of  Newton  D.  Baker,  as 
the  defendant  in  said  cause,  and  counsel  for  the  respective  parties 
consenting  thereto,  it  is  by  the  court  this  the  10th  day  of  March, 
1921,  ordered  that  the  said  John  W.  Weeks,  Secretary  of  War,  be 
and  hereby  is  substituted  as  defendant  in  said  cause  in  place  and  stead 
of  the  said  Newton  D.  Baker,  who  resigned  from  said  office  as  such 
Secretary  of  War. 

Memorandum  of  court. 

FUed  March  12,  1921. 

******* 

I  have  not  been  able  to  reach  a  decision  on  all  points  involved 
but  am  of  the  opinion  that  the  individual  action  of  the  President 
upon  the  findings  of  the  final  classification  board  is  necessary.  I 
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therefore  sustain  the  demurrer  to  the  answer.  An  opinion  covering 
all  points  may  be  filed  later. 

Walter  I.  McCoy, 

Chief  Justice . 

34  Supreme  Court  of  the  District  of  Columbia, 

Saturday,  March  12,  1921. 

Session  resumed  pursuant  to  adjournment,  Mr.  Chief  Justice 
McCoy  presiding. 

******* 

Upon  hearing  the  demurrer  of  petitioner  filed  herein,  to  the  answer 
of  respondent  to  rule  issued  in  this  cause,  it  is  considered  that  said 
demurrer  be,  and  it  is  hereby  sustained. 

Rule  to  show  cause. 

Filed  March  18,  1921. 

******* 

On  reading  the  annexed  affidavit  of  Frederick  M.  Brown,  verified 
the  17th  day  of  March,  1921,  it  is 

Ordered  that  the  petitioner  herein  show  cause  before  this  court  on 
the  21st  day  of  March,  1921,  at  ten  o’clock  in  the  forenoon  of  that 
day,  why  the  memorandum  decision  made  herein  March  12,  1921, 
should  not  be  revoked  and  annulled  and  why  reconsideration  of  all 
the  issues  herein  should  not  be  had  and  why  petitioner’s  demurrer 
to  the  answer  herein  should  not  be  overruled  and  why  the  petition 
herein  should  not  be  dismissed.  And  it  is 

Further  ordered  that  service  of  a  copy  of  this  rule,  if  made  on  peti¬ 
tioner’s  attorneys  on  or  before  the  19th  day  of  March,  1921,  shall  be 
sufficient. 

Washington,  March  18,  1921. 

Walter  I.  McCoy, 

Chief  Justice,  Supreme  Court. 

35  Affidavit  of  Frederick  M.  Brown. 

Filed  March  19,  1921. 

******* 

Frederick  M.  Brown,  being  duly  sworn,  deposes  and  says: 

1.  Deponent  is  of  counsel  for  respondent  in  the  above  entitled 
cause  and  has  had  the  primary  responsibility  for  the  presentation 
thereof  subject  to  the  direction  of  the  Judge  Advocate  General. 
He  was  not  assigned  to  that  duty  until  on  or  about  January  27, 
1921. 
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2.  Upon  the  original  argument,  January  29,  1921,  of  petitioner’s 
demurrer  to  respondent’s  answer,  deponent  asked  for  two  weeks’ 
time  for  the  preparation  of  a  brief.  Upon  request  by  petitioner’s 
counsel,  however,  the  court  fixed  five  days  as  the  time  for  said 
purpose;  whereupon  deponent  stated  that  he  would  be  unable, 
within  that  time  to  prepare  an  adequate  brief,  that  he  would  file 
such  brief  as  the  time  fixed  permitted,  that  he  would  thereafter 
prepare  such  a  brief  as  he  felt  the  case  demanded,  and  that  he  hoped 
to  be  able  to  obtain  leave  to  submit  the  same,  when  prepared,  to 
this  court. 

3.  Deponent  submitted,  prior  to  the  expiration  of  the  five-day 
period  aforesaid,  such  a  brief  as  it  was  possible  for  him  to  prepare, 
consistently  with  his  other  duties.  Said  brief  was  nevertheless 
wholly  inadequate  to  meet  the  issues  in  this  case  and  entirely  in¬ 
sufficient  to  constitute  proper  assistance  to  the  court  in  a  case  in¬ 
volving  a  highly  important  feature  of  a  new  statute  creating  a 
permanent  system  for  the  organization  and  administration  of  the 
Army;  a  statute  which  has  not,  prior  to  this  case,  received  judicial 

consideration. 

36  4.  Preparation  by  deponent  of  the  intended  brief  was 

greatly  interfered  with  (1)  by  being  required  to  give  legal 
assistance  to  the  Secretary  of  War  in  a  considerable  number  of  other 
cases  in  which  action  by  him  before  the  expiration  of  his  term  of 
office,  March  4,  1921,  was  deemed  necessary  and  (2)  in  consequence 
of  the  grave  and  critical  illness  of  deponent’s  wife.  Deponent’s 
draft  of  said  brief  was  therefore  not  completed  until  March  5,  1921; 
and  the  printing  thereof  at  the  Government  Printing  Office  was  not 
completed  until  March  16,  1921. 

5.  A  memorandum  decision  was  made  by  this  court  March  12, 
1921,  to  the  effect  that  the  answer  was  deemed  demurrable  because 
it  failed  to  show  that  the  President  of  the  United  States  had  given 
personal  consideration  to  the  matter  of  eliminating  Col.  French,  and 
it  showed,  in  fact,  that  he  had  not  done  so. 

6.  Deponent  conceives  that  said  decision  was  made  under  the 
pressure  of  apprehension  lest  on  the  afternoon  of  said  March  12  the 
Senate  might  confirm  an  officer  to  the  office  otherwise  held  by  Col. 
French  and  that  petitioner  might  through  delay  lose  the  benefit  of 
any  order*  or  judgment  to  which  the  petitioner  might  be  entitled 
(Blake  v.  U.  S.,  103  U.  S.  227).  In  deponent’s  opinion,  several 
vital  considerations  were  overlooked  by  the  court  in  making  said 
decision : 

(1)  The  court  appears  to  have  misunderstood  the  Runkle  case 
(122  U.  S.  543).  Chief  Justice  Waite,  in  limiting  its  doctrine  to 
“ proceedings  judicial  in  character”  (122  U.  S.  at  557),  manifestly 
meant  to  refer  to  proceedings  which  are  entirely  judicial  and  did  not 
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include  quasi  judicial  proceedings  which  are  partly  administrative 
(Orchard  v.  Alexander,  157  U.  S.  372,  379).  This  is  apparent  from 
the  entire  context  of  the  Runkle  opinion  and  particularly  from  his 
unequivocal  statement  that  he  was  dealing  with  proceedings  that 
were  judicial  and  “not  administrative”  (122  U.  S.  at  557). 

37  (2)  •  The  Runkle  doctrine  has  never  been  applied  to'  quasi  * 

judicial  or  administrative  determinations  which  the  President 
is  required  to  make:  This  is  an  extraordinary  fact,  if  petitioner’s 
contention  is  sound.  On  the  contrary,  the  President’s  determinations 
of  this  nature  have  regularly  been  held  to  have  been  properly  made 
for  him  by  the  heads  of  departments  under  power  actually  or  pre¬ 
sumptively  delegated  to  them  by  him.  Deponent  feels  that  this 
court  has  overlooked  the  controlling  effect  upon  this  case  of  U.  S. 
v.  Chicago  M.  &  St.  P.  Railway,  218  U.  S.  233,  which  holds  that  a 
quasi  judicial  determination  required  by  the  swamp  lands  act  of 
Sept.  28,  1850  (9  Stat.  519),  to  be  made  by  the  Secretary  of  the 
Interior  may  effectively  be  delegated  by  him  to  the  Commissioner 
of  the  General  Land  Office.  Apparently  the  court  supposed  that  in 
making  determinations  required  by  the  swamp  lands  act,  the  Com¬ 
missioner  was  directly  empowered  to  act.  This  would  not  be  so 
unless  the  act  of  March  5,  1872  (17  Stat.  37),  may  be  regarded  as 
transferring  to  the  Commissioner  the  Secretary’s  duty,  under  the 
1850  act,  of  determining  the  character  of  the  lands.  As  repeals  by 
implication  are  not  favored  (Henrietta  Mining  Co.  v.  Gardner,  173 
U.  S.  123,  128),  and  as  effect  may  be  given  to  both  acts  by  assuming 
that  Congress  intended  the  Commissioner’s  action  under  the  act  of 
1872  to  be  advisory  to  the  Secretary,  it  follows  that  in  according 
finality  to  the  Commissioner’s  decision,  a  delegation  to  him  of  the 
Secretary’s  powers  under  the  act  of  1850  is  necessarily  involved. 
Clearly  this  was  the  view  of  Mr.  Justice  Harlan,  who,  with  reference 
to  all  the  provisions  of  statute  down  to  1910,  regarded  the  scheme  of 
Congress  as  conferring  “  upon  the  Secretary  of  the  Interior  and  upon 
him  alone,  the  power  to  identify  particular  lands  as  swamp  and  over¬ 
flowed  lands  embraced  by  the  act  of  1850.”  (218  U.  S.  at  242.)  And 
Mr.  Justice  Harlan,  had  he  looked  upon  the  Commissioner  as  having 
succeeded,  in  virtue  of  amendment  to  the  act  of  1850,  to  the  power 
of  the  Secretary  to  determine  the  character  of  the  lands,  would  not 
have  been  guilty  of  the  folly  of  asserting  that  the  Commissioner’s 
decision,  Oct.  21,  1876,  “was  in  contemplation  of  law  one  by  the 
Secretary  of  the  Interior”  (218  U.  S.  at  243)  or  of  invoking  the 
doctrine  in  Wilcox  v.  Jackson,  Wolsey  v.  Chapman,  French  v.  Fyan, 
and  Ehrhardt  v.  Hogaboom.  That  the  determination  was  quasi 
judicial  is  equally  indisputable.  (Brief,  page  107.) 

(3)  The  court  appears  also  to  have  overlooked  the  controlling 
effect  upon  this  case  of  Stapleton  v.  Duell,  17  App.  D.  C.  575,  583,  in 
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which  the  statutory  power  (R.  S.  4910)  of  deciding  appeals  as  to 
which  alleged  inventor  is  entitled  to  a  patent  for  the  invention  is 
held  delegable  by  the  Commissioner  of  Patents  to  the  Assistant 
Commissioner.  That  the  deciding  of  the  appeal  was  a  quasi  judicial 
act  is,  of  course,  clear.  (See  Brief,  pp.  99-102.) 

(4)  The  court  appears  to  have  failed  to  give  due  effect  to  R.  S.  216, 
which,  properly  construed,  authorizes  the  President  to  delegate  to 
the  Secretary  of  War  tne  making  of  any  determination  incident  to 
the  administration  of  the  War  Department  (brief,  p.  102).  The 
language  used  by  Congress  in  R.  S.  216  in  authorizing  the  President 
to  delegate  his  quasi  judicial  and  other  administrative  functions 

to  the  Secretary  of  War  is  practically  identical  with  the 
38  statutory  language  relied  on  in  Stapleton  v.  Duell,  17  App. 

D.  C.  575,  583,  as  authorizing  the  Commissioner  of  Patents  to 
delegate  his  quasi  judicial  functions  to  the  Assistant  Commissioner. 
The  act  of  June  4,  1920,  and  R.  S.  216  ought  to  be  harmonized. 

(5)  The  court  appears  to  have  failed  to  give  due  weight  to  the  fact 
that  the  elimination  of  Army  officers  involves  no  judicial  act  what¬ 
ever.  Section  24b  is  not  penal,  nor  does  carrying  it  into  execution 
ever  deprive  a  man  of  a  property  right  (brief,  pp.  90,  91,  73,  74,  77, 
34,  47,  49).  It  follows  that  the  French  case  is  ruled  by  Williams  v. 
U.  S.,  1  How.  290  (brief,  92-98),  which  involved  a  purely  administra¬ 
tive  determination,  rather  than  by  U.  S.  v.  Chic.,  M.  &  St.  P.  Ry., 
218  U.  S.  233,  which  involved  a  quasi  judicial  determination.  It 
matters  not,  of  course,  which  of  the  two  cases  is  exactly  applicable; 
the  result  is  the  same  under  either. 

(6)  The  court  has  apparently  been  misled  into  supposing  that  in 
the  legislative  history  of  the  act  of  June  4,  1920,  any  just  support  is 
found  for  attributing  to  Congress  the  intent  to  compel  the  President 
in  every  case  of  elimination  under  section  24b,  to  bestow  upon  the 
proceedings  his  personal  attention  and  consideration. 

7.  On  March  15,  1921,  immediately  upon  learning  that  deponent’s 
said  brief  would  be  ready  within  a  f$w  hours,  deponent  called  at  the 
office  of  petitioner’s  counsel  and  saw  both  of  them.  He  notified  them 
of  his  purpose  to  apply,  by  rule  to  show  cause,  for  a  reconsideration 
of  all  the  issues  herein,  especially  that  of  the  President’s  right  to 
delegate  any  duty  under  section  24b  and  asked  them  to  suggest  what 
time  they  desired  in  order  to  meet  the  points  presented  by  deponent’s 
said  brief  and  to  draft  such  reply  thereto  as  they  might  desire  to 
present  to  the  court  and,  in  any  event,  on  what  day  or  after  what 
interval  they  desired  the  rule  made  returnable.  They  both  refused 
to  give  any  information  concerning  their  attitude  or  desires.  De¬ 
ponent  thereupon  stated  that  he  was  considering  asking  this  court  to 
fix  either  March  19  or  March  26  as  the  return  day  and  asked  whether 
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they  cared  to  criticize  this  plan  as  giving  too  much  time  or  too  little 
time.  This  request  for  information  was  also  refused. 

39  Deponent  listened  to-day  to  statements  by  petitioner’s 
counsel  in  the  presence  of  the  court  as  to  how  busy  they  were 

and  how  formidable  deponent’s  brief,  which  had  then  been  handed 
to  them,  appeared  to  be.  In  view  of  these  statements,  deponent  re¬ 
spectfully  suggests  fixing  April  2  as  the  return  day  in  case  the  rule 
to  show  cause  be  granted. 

8.  The  U.  S.  Senate  has  adjourned  without  taking  action  on  any 
nomination  that  might  interfere  with  either  of  the  pending  cases. 
Announcement  has  been  made  that  it  will  not  meet  again  until  April 
11,  1921. 

9.  Petitioner’s  counsel  were  understood  as  urging  to-day  in  effect 
that  a  written  opinion  be  handed  down  by  the  court  immediately  and 
without  delaying  to  read  deponent’s  present  brief.  Counsel  stated 
that  it  would  probably  take  them  at  least  ten  days  to  read  the  brief; 
presumably  their  view  would  be  that  the  court,  with  its  pressing 
duties  and  engagements,  would  require  at  least  as  long.  The 
course  referred  to,  if  adopted  by  the  court,  would  involve  obvious 
injustice.  The  only  brief  for  respondent  in  this  case,  of  which  the 
court  has  hitherto  had  the  benefit,  was  a  hastily  prepared  and  wholly 
inadequate  document;  whereas  petitioner’s  brief  was  presumably  in 
preparation  from  December  24,  1920,  when  petitioner  was  ordered 
retired  (if  not,  indeed,  from  December  9,  when  counsel  first  wrote  to 
The  Adjutant  General)  until  January  29,  1921,  when  the  argument 
was  had. 

10.  Deponent  therefore  respectfully  asks  for  a  rule  to  show  cause 
why  reconsideration  of  all  the  issues  herein  should  not  be  had  and 
why  the  demurrer  herein  should  not  be  overruled  and  why  the 

petition  should  not  be  dismissed.  Deponent  also  respectfully 

40  suggests  the  justice  of  filing  no  further  opinion  herein  until 
the  court  have  received  such  assistance  as  it  desires. 

Frederick  M.  Brown. 

Sworn  to  before  me  this  17th  day  of  March,  1921. 

[seal.]  N.  Curtis  Lammond, 

Notary  Public. 


Answer  to  rule  to  show  cause. 

Filed  March  21,  1921. 

*  *  *  *  *  *  * 

Now  comes  the  petitioner,  John  W.  French,  by  his  counsel,  Ansell 
&  Bailey,  and  in  answer  to  the  rule  to  show  cause  herein,  says  that 
the  court  ought  not  to  have  or  take  cognizance  of  the  matters  and 


28  JOHN  W.  WEEKS  VS.  UNITED  STATES,  EX  REL.  JOHN  W.  FRENCH. 

% 

things  contained  in  said  rule  to  show  cause  for  the  following  reasons, 
among  others : 

(1)  The  said  rule  to  show  cause  is  frivolous  in  that  it  is  not  based 
upon  any  alleged  error  either  of  law  or  of  fact. 

(2)  It  offends  against  the  established  rules  of  practice. 

(3)  It  does  not  specify  any  grounds  in  support  thereof. 

(4)  It  does  not  ask  for  the  vacation  of  the  order  sustaining  the 
demurrer. 

(5)  It  is  multifarious,  inconsistent,  and  asks  for  impossible  relief.  * 

(6)  It  can  not  be  granted  in  its  entirety  and  therefore  is  bad  in 
substance. 

Further  answering  the  petitioner  says  that  ample  time  and 
41  opportunity  were  afforded  counsel  representing  the  Secretary 
of  War  to  prepare  and  present  argument  upon  the  points 
involved  in  the  above -entitled  cause.  On  January  21,  1921,  the 
rule  was  issued  against  the  Secretary  of  War  and  the  cause  was 
argued  fully  on  January  28,  1921,  the  court  placing  no  limit  of  time 
upon  the  argument  of  counsel.  The  court  at  the  conclusion  of  the 
oral  argument  fixed  five  days  for  the  filing  of  briefs  by  counsel 
representing  the  respective  parties.  These  were  filed.  The  Secre¬ 
tary  of  War  is  represented  by  four  counsel,  and  they  were  apprized 
as  early  as  January  3,  1921,  the  date  on  which  the  suit  of  Colonel 
Creary  was  filed,  of  the  issues  involved  in  this  case. 

Accordingly,  it  is  submitted  that  no  proper  grounds  exist  for  the 
granting  of  the  alleged  relief  sought;  and  petitioner  prays  that  said 
rule  be  discharged. 

Ansell  &  Bailey, 

Counsel  for  John  W.  French. 

Supreme  Court  of  the  District  of  Columbia, 

Monday ,  March  21,  1921. 

Session  resumed  pursuant  to  adjournment,  Mr.  Chief  Justice 
McCoy  presiding. 

******* 

Come  now  the  parties  hereto  by  their  respective  attorneys  of 
record;  thereupon  the  respondent  moves  the  court  to  revoke  and 
annul  the  memorandum  decision  made  herein  March  12,  1921,  to 
reconsider  all  the  issues  herein,  to  overrule  the  petitioner’s  demurrer 
to  respondent’s  answer,  and  to  dismiss  the  petition;  it  is  considered 
that  said  motion  be,  and  it  is  hereby,  overruled  without  prejudice. 
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42  '  Opinion . 

Filed  March  26,  1921. 

******* 

This  is  an  application  for  a  writ  of  mandamus  directing  Hon.  John 
W.  Weeks,  Secretary  of  War,  substituted  as  respondent  herein,  to 
annul  certain  proceedings  which  resulted  in  relator  being  placed  on 
the  retired  list  of  the  Army  and  to  vacate  and  set  aside  an  order  pur¬ 
porting  to  retire  him  and  to  restore  him  to  his  office  as  colonel  in  the 
Army  of  the  United  States. 

The  proceeding  calls  for  a  construction  of  section  24b  of  the  act  of 
June  4,  1920,  being  “An  act  to  amend  an  act  entitled  ‘An  act  for 
making  further  and  more  effectual  provision  for  the  national  defense, 
and  for  other  purposes/  approved  June  3,  1916,  and  to  establish 
military  justice.”  A  copy  of  the  section  so  far  as  it  relates  to  the 
matter  in  controversy  is  as  follows : 

“Sec.  24b.  Classification  of  officers. — Immediately  upon  the 
passage  of  this  act,  and  in  September  of  1921  and  every  year  there¬ 
after,  the  President  shall  convene  a  board  of  not  less  than  five  general 
officers,  which  shall  arrange  all  officers  in  two  classes,  namely:  class 
A,  consisting  of  officers  who  should  be  retained  in  the  service,  and 
class  B,  of  officers  who  should  not  be  retained  in  the  service.  Until 
otherwise  finally  classified,  all  officers  shall  be  regarded  as  belonging 
to  class  A,  and  shall  be  promoted  according  to  the  provisions  of  this 
act  to  fill  any  vacancies  which  may  occur  prior  to  such  final  classifi¬ 
cation.  No  officer  shall  be  finally  classified  in  class  B  until  he  shall 
have  been  given  an  opportunity  to  appear  before  a  court  of  inquiry. 
In  such  court  of  inquiry  he  shall  be  furnished  with  a  full  copy  of  the 
official  records  upon  which  the  proposed  classification  is  based  and 
shall  be  given  an  opportunity  to  present  testimony  in  his  own  behalf. 
The  record  of  such  court  of  inquiry  shall  be  forwarded  to  the  final 
classification  board  for  reconsideration  of  the  case,  and  after  such 
consideration  the  finding  of  said  classification  board  shall  be  final  and 
not  subject  to  further  revision  except  upon  the  order  of  the  President. 
Whenever  an  officer  is  placed  in  class  B,  a  board  of  not  less  than 
three  officers  shall  be  convened  to  determine  whether  such  classifica¬ 
tion  is  due  to  his  neglect,  misconduct,  or  avoidable  habits.  If 

43  the  finding  is  affirmative,  he  shall  be  discharged  from  the 
Army;  if  negative,  he  shall  be  placed  on  the  unlimited  retired 

list  with  pay  at  the  rate  of  2  J  per  centum  of  his  active  pay  multiplied 
by  the  number  of  complete  years  of  commissioned  service,  or  service 
which  under  the  provisions  of  this  act  is  counted  as  its  equivalent, 
unless  his  total  commissioned  service  or  equivalent  service  shall  be 
less  than  ten  years,  in  which  case  he  shall  be  honorably  discharged 
with  one  year’s  pay.” 
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The  relator  was  placed  in  Class  B  by  the  classification  board  and 
thereupon  at  his  request  a  court  of  inquiry  was  convened  before 
which  he  appeared  and  was  represented  by  military  counsel.  He 
was  not  furnished  with  a  full  copy  of  his  record  but  with  copies  of 
the  unfavorable  parts  of  it  only.  He  was  permitted  in  the  court  of 
inquiry  to  examine  all  the  original  record  of  his  service.  The  court 
of  inquiry  was  of  the  opinion  that  relator  should  be  retained  in 
Class  B,  and  he  was  so  classed  by  the  final  classification  board,  which 
action  was  taken  before  receipt  by  the  War  Department  from  coun¬ 
sel  for  relator  of  a  communication  in  which  an  opportunity  was  asked 
to  present  relator’s  case  to  the  final  classification  board — the  board 
to  determine  whether  such  classification  was  due  to  relator’s  neg¬ 
lect,  misconduct  or  avoidable  habits,  found  in  the  negative  and  he 
was  placed  on  the  unlimited  retired  list. 

The  relator  did  not  have  notice  of  the  convening  of  the  final  clas¬ 
sification  board,  nor  of  the  board  to  determine  cause,  nor  of  the 
personnel  of  either.  He  was  not  furnished  with  copies  of  the  pro¬ 
ceedings  before  either  board  and  has  had  no  notice  of  such  proceed¬ 
ings  except  a  notice  of  his  retirement  signed  by  the  Chief  of  the 
General  Staff  and  countersigned  by  The  Adjutant  General. 

The  members  of  the  final  classification  board  were  with  one  excep¬ 
tion  members  of  the  original  classification  board. 

44  The  record  of  the  proceedings  was  not  sent  to  the  Judge 
Advocate  General  of  the  Army. 

None  of  the  proceedings  were  laid  before  the  President  for  his 
action,  but  before  any  action  in  relator’s  case  the  original  respondent 
laid  before  the  President  the  whole  matter  of  the  procedure  to  be 
followed  and  the  action  to  be  taken  in  all  cases  of  classification  and 
determination  under  the  provisions  of  the  statute  and  received  from 
the  President  a  general  authority  and  direction  to  take  such  action 
in  all  such  cases  in  the  name  of  the  President  and  by  his  authority 
by  way  of  approval,  revision,  or  otherwise  as  from  the  circumstances 
shown  by  the  record  in  each  such  case  appeared  to  him  to  be  right  and 
proper,  and  pursuant  to  such  authority  and  direction  he  took  the 
following  action  which  was  in  all  respects  in  accordance  with  such 
directions  of  the  President: 

(1)  The  signing  on  behalf  and  by  authority  of  the  President  at 
the  foot  of  the  record  of  the  final  classification  board,  but  prior  to 
the  submission  of  such  record  to  the  board  to  determine  the  cause 
of  relator’s  classification,  of  the  following  notation:  “ Approved, 
Baker,  Secretary  of  War.” 

(2)  The  signing  on  behalf  and  by  authority  of  the  President  on 
December  24,  1920,  subsequent  to  the  action  of  the  board  to  deter¬ 
mine  the  cause  of  relator’s  classification,  an  instrument  of  approval 
reading: 
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“The  action  of  the  classification  board  in  finally  classifying  Colonel 
John  W.  French,  Infantry,  in  Class  B,  is  approved  by  the  President, 
and,  by  his  direction,  a  board  of  officers  having  determined  that  such 
classification  is  not  due  to  the  officer’s  neglect,  misconduct  or  avoid¬ 
able  habits,  Colonel  French  is  retired  from  active  service,  after 
twenty-two  years  of  commissioned  service,  under  the  provisions  of 
section  24b  of  the  act  of  Congress  approved  June  4,  1920. 

Newton  D.  Baker, 

Secretary  of  War.” 

45  (3)  The  issuance  on  December  24,  1920,  by  order  of  the  re¬ 
spondent  on  behalf  and  by  authority  of  the  President  of  a 

special  order  placing  relator  on  the  retired  list  of  the  United  States 
Army. 

In  an  opinion  in  the  case  of  United  States  on  the  relation  of  Creary 
vs.  Weeks,  Secretary  of  War,  filed  this  day,  are  considered  substan¬ 
tially  all  the  questions  raised  herein  with  one  exception  and  that  is 
whether  this  is  a  proper  case  in  which  to  issue  a  writ  of  mandamus. 

It  is  argued  that  mandamus  does  not  lie  because  the  relator  may 
try  his  title  to  the  office  in  a  suit  for  his  salary  in  the  Court  of  Claims 
and  so  has  an  adequate  remedy  other  than  by  a  writ  of  mandamus. 
While  relator  had  no  property  in  his  office,  Congress  gave  him  a 
status  which  he  is  entitled  to  have  maintained  until  deprived  of  it  in 
the  manner  prescribed  by  Congress  or  until  it  is  changed  by  the  act 
of  the  President  either  alone  or  in  conjunction  with  the  Senate.  As 
said  in  Crenshaw  vs.  United  States,  134  U.  S.  99,  he  enjoys  a  privilege 
revocable  by  the  sovereignty  at  will. 

Walter  I.  McCoy, 

Chief  Justice . 

Memorandum  of  court. 

Filed  April  11,1921. 

*  *  .  *  *  *  *  * 

Section  399  of  the  code  is  broad  enough  to  permit  the  amendment 
of  an  answer  to  a  petition  for  a  writ  of  mandamus. 

46  As  this  matter  stands  a  motion  should  be  made  accompanied 
by  the  proposed  answer  if  the  respondent  wishes  to  amend. 

Walter  I.  McCoy, 

Chief  Justice. 
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Motion  for  leave  to  file  answer. 

Filed  April  20, 1921. 

******* 

Now  comes  John  W.  Weeks  appearing  herein  specially  for  the 
purpose  of  making  this  motion  and  not  appearing  herein  otherwise 
and  moves  this  court,  upon  his  affidavit  hereto  annexed  verified  the 
16th  day  of  April,  1921,  and  upon  all  the  papers  and  proceedings 
herein,  for  an  order  permitting  him  to  file  herein  the  answer,  a  copy 
whereof  is  hereto  annexed. 

(Signed)  Frederick  M.  Brown, 
Attorney  for  John  W.  Weeks,  appearing  herein  specially. 

Affidavit  of  John  W.  Weeks. 

******* 

John  W.  Weeks  being  duly  sworn  deposes  and  says  as  follows: 

1.  I  have  to-day  been  informed  that  my  name  has,  by  order  of  the 
court,  been  substituted  for  that  of  Newton  D.  Baker  as  party  respon¬ 
dent  herein.  I  had  no  previous  information  of  there  being  any 
action  pending  against  me  personally. 

2.  I  have  not  been  served  with  a  summons  or  other  process  of  the 

court  herein,  nor  have  I  at  any  time  had  notice  of  any  motion 
47  to  substitute  me  for  Newton  D.  Baker  as  the  party  respondent 
herein.  I  have  not  heretofore  conferred  upon  anyone  author¬ 
ity  to  enter  my  appearance  or  to  represent  me  in  this  action  or  to 
consent  to  my  being  substituted  for  Newton  D.  Baker  as  the  party 
respondent  herein. 

3.  I  am  unwilling  to  appear  voluntarily  herein  unless  I  am  per¬ 
mitted  to  file  the  answer  of  which  a  copy  is  hereto  annexed  and  made 
a  part  hereof;  but  I  am  desirous  of  entering  a  voluntary,  general 
appearance  and  of  being  represented  by  the  United  States  Attorney, 
in  case  permission  to  file  said  answer  is  granted  by  the  court.  I  am 
unwilling  to  accept  as  my  answer  herein  the  answer  heretofore  filed 
herein  by,  and  in  the  name  of,  Newton  D.  Baker.  Should  the  court 
refuse  permission  to  file  the  answer,  a  copy  whereof  is  hereto  annexed, 
my  desire  that  I  be  served  with  such  summons,  process,  or  notice  as 
shall  be  deemed  appropriate  to  cast  upon  me  the  duties  and  obliga¬ 
tions  of  a  party  respondent,  in  case  it  is  intended  to  continue  the 
action,  and  to  enter  final  judgment  therein. 

4.  I  have  authorized  Frederick  M.  Brown,  colonel,  judge  advocate, 
United  States  Army,  to  appear  specially  herein  on  my  behalf  in 
order  to  move  for  an  order  permitting  me  to  file  the  answer,  a  copy 
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whereof  is  hereto  annexed;  and  to  stipulate  that  the  filing  of  such 
answer  shall  constitute  a  general  appearance  herein. 

John  W.  Weeks. 

Sworn  to  before  me  this  the  16th  day  of  April,  1921. 


F.  A.  Alimuth, 

Notary  Public,  District  of  Columbia . 


[seal.] 

My  commission  expires  February  24,  1924. 


48  Amended  answer  of  the  substituted  respondent,  John  W.  Weeks, 
Secretary  of  War,  to  petition  for  mandamus  and  to  rule  to  show 

cause. 

*  *****  * 

John  W.  Weeks,  Secretary  of  War,  now  and  at  all  times  saving  and 
reserving  unto  himself  all  exceptions  to  the  imperfections,  uncer¬ 
tainties,  and  defects  in  the  petition  for  writ  of  mandamus  filed  herein, 
and  reserving  unto  himself  the  benefit  of  the  lack  of  jurisdiction  of 
the  court,  appearing  on  the  face  of  said  petition,  to  grant  the  relief 
prayed  for,  and  the  lack  of  jurisdiction  of  the  court  to  direct  him,  as 
Secretary  of  War,  to  perform  the  act  in  question,  and  relying  on  the 
same,  as  if  demurrer  had  been  specifically  interposed,  for  answer  to 
said  petition,  or  to  do  so  much  thereof  as  is  material,  and  to  said 
rule  to  show  cause  says,  on  information  and  belief,  as  follows : 

1.  As  to  matters  alleged  in  the  first  paragraph  of  the  petition, 
respondent  alleges  that  until  December  23,  1920,  petitioner  was  an 
Infantry  officer  of  the  Regular  Army  of  the  United  States,  with  the 
rank  of  colonel,  and  that  after  said  date  petitioner  has  been  and  is  a 
retired  officer  in  said  Army  with  the  rank  of  colonel.  Respondent 
admits  the  remaining  matters  alleged  in  the  first  paragraph  of  the 
petition. 

2.  As  to  the  matters  alleged  in  the  second  paragraph  of  the  peti¬ 
tion,  respondent  alleges  that  on  the  24th  day  of  December,  1920, 
an  order  was  made  which  purported  to  place,  and  which  actually  and 
duly  placed  petitioner  on  the  retired  list,  since  which  time  petitioner 
has  not  held  the  office  of  a  colonel  of  Infantry  or  enjoyed  the  pay, 
emoluments,  or  allowances  of  a  colonel  of  Infantry  on  the  active  list. 

Respondent  admits  the  making  of  findings  of  moral,  profes- 

49  sional,  and  physical  fitness  upon  which  petitioner  was  appointed 
and  commissioned  first  lieutenant,  captain,  and  major  of  In¬ 
fantry,  respectively;  but  respondent  denies  the  materiality  of  the 
allegation  that  such  findings  or  any  of  them  were  duly  or  correctly 
made  and  denies  any  knowledge  or  information  as  to  the  truth  and 
fact  in  that  regard.  Respondent  alleges  that  the  present  standard 
of  professional  fitness  to  qualify  an  officer  to  become  or  to  remain  a 
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colonel  of  Infantry  is  very  much  higher  than  the  standards  of  fitness 
which  were  applicable  to  the  grades  of  first  lieutenant,  captain,  and 
major,  respectively,  at  the  several  times  when  findings  of  petitioner’s 
professional  fitness  for  those  grades  were  made  as  aforesaid.  Re¬ 
spondent  further  alleges  that  petitioner  received  a  recess  appointment 
to  be  a  colonel  of  Infantry  in  the  Regular  Army  on  the  14th  day  of 
July,  1920,  to  fill  a  vacancy  created  by  the  act  of  June  4,  1920,  and 
accepted  said  appointment  on  the  15th  day  of  July,  1920,  but  that 
petitioner  has  never  received  a  permanent  appointment,  or  been 
permanently  commissioned  a  colonel  on  the  active  list  of  the  Regular 
Army,  nor  has  petitioner  at  any  time  been  appointed  as  colonel  on 
on  the  active  list  otherwise  than  as  aforesaid.  Respondent  admits 
the  remaining  matters  alleged  in  the  second  paragraph  of  the  petition. 

3.  As  to  the  matters  alleged  in  the  third  paragraph  of  the  petition, 
respondent  alleges  that  petitioner’s  services,  prior  to  his  being  placed 
on  the  retired  list,  were  not  of  the  required  standard  of  efficiency  and 
were  not  such  as  to  justify  the  expectation  that  his  services,  if  re¬ 
tained  on  the  active  list  of  the  Regular  Army,  would  be  of  the 

50  standard  of  efficiency  and  professional  skill  required  of  officers 
of  the  grade  of  colonel  of  Infantry  in  the  Regular  Army. 
Respondent  thereupon  avers  that  petitioner’s  past  services  and 
his  probable  prospective  services  were  not  such  as  to  justify  re¬ 
taining  him  on  the  active  list  of  the  officers  of  the  United  States 
Army  under  the  terms  of  section  24b  of  the  Army  reorganization 
act  of  June  4,  1920.  Respondent  admits  the  remaining  matters 
alleged  in  the  third  paragraph  of  the  petition. 

4.  As  to  the  matters  alleged  in  the  fourth  paragraph  of  the  petition, 
respondent  admits  and  alleges  that  a  court  of  inquiry  was  convened 
by  the  President  to  investigate  the  question  whether  petitioner 
should  be  continued  in  Class  B  and  to  investigate  and  consider,  in 
respect  of  the  status  of  petitioner,  all  other  facts  and  questions 
which,  by  statute  or  otherwise,  said  court  of  inquiry  was  required  or 
permitted  to  investigate  or  consider,  and  also  to  take  testimony f 
collect  evidence,  and  hear  argument  pertinent  to  said  facts  and 
questions;  and  respondent  alleges  upon  information  and  belief  that 
said  court  of  inquiry  actually  investigated  said  facts  and  considered 
said  questions  and  performed  all  and  singular  its  other  duties  afore¬ 
said.  Respondent  admits  the  remaining  matters  alleged  in  the 
fourth  paragraph  of  the  petition. 

5.  As  to  the  matters  alleged  in  the  fifth  paragraph  of  the  petition, 
respondent  alleges  that  in  the  said  court  of  inquiry,  a  full  copy  of  all 
unfavorable  reports,  notations,  or  papers  either  considered  by  the 
original  classification  board  in  petitioner’s  case  or  afterwards  con¬ 
sidered  by  the  final  classification  board  therein  was  delivered  to 
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petitioner  for  him  to  retain  permanently  and  to  carry  away 

51  and  to  become  his  property;  and  that  the  same  were  the  only 
records  upon  which  his  provisional  and  final  classification  in 

Class  B  were  based  or  proposed  to  be  based.  Respondent  further 
alleges  upon  information  and  belief  that  in  said  court  of  inquiry  a 
full  copy  of  the  entire  record  of  petitioner’s  service  as  an  officer  of  the 
Army  from  the  date  of  his  first  commission  therein  to  the  date  of  the 
convening  of  said  court  was  placed  at  petitioner’s  disposition  or  was 
tendered  to  him  to  examine,  study,  copy,  and  otherwise  use,  with  full 
opportunity  for  adequate,  uninterrupted,  and  confidential  consulta¬ 
tion  with  counsel  with  said  full  copy  before  them  and  that  petitioner 
had  the  full,  perfect,  and  complete  use  of  all  said  records,  to  all  intents 
and  purposes  of  equal  benefit  and  advantage  to  petitioner,  in  respect 
of  the  protection  of  his  interests  or  rights  as  an  officer  on  the  active 
list  of  the  Regular  Army,  as  if  he  had  been  made  the  sole  owner  and 
possessor  thereof  or  a  copy  thereof;  but  that,  except  for  the  unfavora¬ 
ble  reports,  notations,  and  papers  aforesaid,  petitioner  was  not  per¬ 
mitted  to  carry  said  records  away  or  to  treat  them  as  his  own  prop¬ 
erty.  Thereupon  respondent  avers  that  petitioner  had  been  furnished 
with  a  full  copy  of  all  official  records  relating  to  his  services,  within 
the  intent  and  meaning  of  the  statute  aforesaid.  Respondent 
further  alleges  that  no  demand  for  the  furnishing  to  him  of  other  or 
more  complete  records,  documents,  or  papers  or  copies  thereof  was 
made  by  or  on  behalf  of  petitioner  in  the  court  of  inquiry;  nor  was 
any  protest  or  objection  to  the  sufficiency  of  the  records,  documents 
and  papers  that  were  actually  furnished  to  him  made  by,  or 

52  on  behalf  of  the  petitioner  in  said  court  of  inquiry,  nor  has 
any  such  demand,  protest,  or  objection  been  made  at  any  time 

before  the  institution  of  the  action  herein.  Respondent  further  avers 
that  the  mandate  and  requirements  of  said  statute  have  been,  in  all 
respects,  complied  with  and  carried  into  effect  and  that  the  proceed¬ 
ings  mentioned  in  the  fifth  paragraph  of  the  petition  are  valid  and 
effectual.  Respondent  denies  the  remaining  matters  alleged  in  the 
fifth  paragraph  of  the  petition. 

6.  As  to  the  matters  alleged  in  the  sixth  paragraph  of  the  petition, 
respondent  admits  the  receipt  in  due  course  by  The  Adjutant  Gen¬ 
eral  of  the  Army  of  the  letter  which  petitioner’s  counsel  addressed 
to  him  December  9,  1920,  and  the  sending  of  his  reply  of  December 
14,  1920;  the  terms  of  which  letter  and  reply  are  correctly  set  forth 
in  the  petition.  Respondent  alleges  that,  as  stated  in  said  letter  of 
The  Adjutant  General,  petitioner’s  case  had  at  that  time  been  con¬ 
sidered  and  determined  by  the  final  classification  board.  As  to  the 
remaining  matters  alleged  in  said  sixth  paragraph  of  the  petition, 
respondent  has  no  knowledge  nor  any  information  sufficient  to  form 
a  belief  and  demands  strict  proof  thereof,  if  material. 
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7.  As  to  the  matters  alleged  in  the  seventh  paragraph  of  the  peti¬ 
tion,  respondent  admits  and  alleges  the  sending  to  and  receiving  by 
petitioner  of  a  copy  of  Special  Order  No.  302-0,  December  24, 1920, 
a  correct  copy  whereof  is  set  forth  in  the  seventh  paragraph  of  the 
petition.  He  admits  and  alleges  that  a  final  classification  board  was 
convened  and  considered  petitioner’s  case  and  that  said  board,  upon 

reconsideration,  made  a  finding  placing  petitioner  in  class  B. 

53  Unless  in  virtue  of  an  affirmative  election  by  the  President  to 

intervene  and  order  a  revision,  respondent  avers  that  said 

finding,  under  the  terms  of  section  24b  aforesaid,  was  final  and  not 
subject  to  further  revision  and  that,  for  want  of  such  intervention 
and  order,  said  finding  became  and  was  final  and  not  subject  to 
revision.  Respondent  denies  that  the  original  respondent  herein 
directed  or  influenced  by  order  or  otherwise  the  finding,  conclusion, 
or  decision  of  the  final  classification  board;  but  he  admits  that  said 
original  respondent  made  the  other  orders,  granted  the  approvals, 
and  did  the  acts  alleged  in  the  seventh  paragraph  of  the  petition  to 
have  been  made,  granted,  and  done  by  him.  Respondent  denies 
that  there  was  anything  unlawful  or  improper  in  said  orders,  ap¬ 
provals,  or  acts,  denies  that  they  or  any  of  them  were  null  and  void 
and  denies  all  and  singular  the  remaining  allegations  contained  in 
the  seventh  paragraph  of  the  petition.  Further  answering,  re¬ 
spondent  alleges  that  the  appointment  or  assignment  to  duty  of  offi¬ 
cers  to  compose  the  provisional  classification  board,  the  final  classi¬ 
fication  board,  and  the  board  to  determine  whether  officers  classified 
in  class  B  are  classified  because  of  neglect,  misconduct,  or  avoidable 
habits  under  the  terms  of  section  24b  aforesaid,  and  the  convening 
thereof  were  made  and  ordered  in  accordance  with  orders  annexed 
to  the  original  answer  herein,  marked,  respectively,  Exhibits  1,  2a, 
2b,  2c,  2d,  and  2e,  3,  4,  and  5,  and  made  a  part  of  this  amended 
answer. 

8.  As  to  the  matters  alleged  in  the  eighth  paragraph  of  the  petition, 
respondent  admits  and  alleges  that  the  proceedings  actually  con¬ 
ducted  by  or  in  the  presence  of  the  final  classification  board  and  of 

the  board  to  determine  the  cause  of  classification  were  private, 

54  that  no  notice  was  given  petitioner  of  the  convening  of  either 

or  of  the  personnel  of  said  boards,  or  of  the  time  when  his  case 

would  be  considered  by  either,  but  respondent  denies  that  no  oppor¬ 
tunity  was  afforded  plaintiff  to  be  heard  before  either  of  said  boards. 
Respondent  alleges  upon  information  and  belief  that  until,  and 
except  for  the  sending  of  the  letter,  a  copy  whereof  marked  Exhibit 
A  is  annexed  to  the  petition,  petitioner  asked  no  opportunity  to  be 
heard  in  the  actual  presence  of  said  boards,  or  either  of  them,  but 
that  petitioner’s  case  was  duly  presented  to  each  of  those  boards  and 
hearings  were  granted  to  petitioner  and  were  had  by  said  boards, 
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respectively,  in  that  the  testimony,  statements,  and  evidence  adduced 
by  plaintiff  and  on  his  behalf  in  the  court  of  inquiry,  together  with  a 
copy  of  all  other  proceedings  in  the  court  of  inquiry  in  petitioner’s 
case,  were  submitted  to  and  considered  by  each  of  said  boards. 
Respondent  has  no  knowledge  of  any  copies  furnished  or  information 
given  to  petitioner  in  respect  of  proceedings  or  action  taken  before, 
or  by  the  final  classification  board,  the  board  to  determine  the  cause 
of  classification  in  Class  B,  or  the  original  respondent  herein,  except 
the  information  furnished  in  The  Adjutant  General’s  letter  of  Decem¬ 
ber  14,  1920,  and  in  the  copy  of  Special  Order  No.  302-0,  December 
24,  1920,  sent  to  petitioner  as  aforesaid  and  except  that  petitioner 
was  duly  and  seasonably  furnished  a  copy  of  all  proceedings  had  in 
the  actual  presence  of  the  court  of  inquiry.  Respondent  therefore 
admits  that  petitioner  received  no  other  copies  or  information  than 
as  aforesaid.  Respondent  alleges  that  neither  he  nor  the  original 
respondent  herein  has  taken  any  action  preventing  or  hindering 
petitioner  from  petitioning  the  President  for  an  order  in 

55  revision  of  the  proceedings  of  said  final  classification  board. 
Respondent  admits  that  the  final  classification  board  which 

finally  classified  plaintiff  in  Class  B  was  the  same  board  and  com¬ 
posed  of  the  same  officers  as  the  preliminary  classification  board, 
which  provisionally  classified  him  in  Class  B,  except  that  after  said 
provisional  classification  and  before  said  final  classification  of  peti¬ 
tioner,  one  officer  was  relieved  and  another  was  substituted  for  him 
as  is  more  particularly  shown  by  Exhibits  1  and  2  attached  to  the 
original  answers  herein  and  hereinbefore  referred  to,  but  defendant 
denies  that  the  members  of  said  boards  were  biased,  prejudiced,  or 
incompetent  to  give  petitioner’s  classification  fair  and  impartial  con¬ 
sideration,  and  avers  that  they  did  give  it  such  consideration.  Re¬ 
spondent  denies  all  and  singular  the  remaining  matters  alleged  in  the 
eighth  paragraph  of  the  petition. 

9.  As  to  the  matters  alleged  in  the  ninth  paragraph  of  the  petition, 
respondent  admits  that  neither  he  nor  the  original  respondent  herein 
has  caused  the  record  of  the  proceedings  of  said  court  of  inquiry  to 
be  transmitted  to  the  Judge  Advocate  General  or  to  the  President, 
and  he  admits  that  said  record  has  not  yet  been  reviewed,  considered, 
or  acted  upon  by  the  Judge  Advocate  General  or  personally  by  the 
President.  Respondent  alleges  that,  prior  to  any  determination  or 
classification  in  petitioner’s  case,  the  original  respondent  laid  before 
the  President  the  whole  matter  of  procedure  to  be  followed  and  the 
action  to  be  taken  in  all  cases  of  classification  and  determina¬ 
tion  under  the  provisions  of  section  24b,  and  he  received  from  the 
President  general  instructions,  directions,  and  authority  in 

56  substance  and  to  the  effect  that,  except  as  to  cases  wherein 
he,  the  said  Secretary  of  War,  should  at  any  time  conclude  that 
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personal  attention  and  consideration  by  the  President  ought  to  be 
had  in  virtue  of  the  importance  of  the  matter  or  for  any  other  reason, 
the  said  Secretary  of  War  should  take  such  action  in  the  name  of  the 
President  and  by  his  authority  by  way  of  approval,  revision,  or  other¬ 
wise  as  from  the  circumstances  shown  by  the  record  in  each  such  case 
appeared  to  him,  the  said  Secretary  of  War,  to  be  right  and  proper. 
Pursuant  to  such  authority  and  directions  so  received  by  him  from 
the  President  he,  as  Secretary  of  War,  after  due  consideration,  con¬ 
cluded  that  the  case  of  the  petitioner  herein  did  not  by  reason  of  its 
importance  or  for  any  other  reason,  merit  the  personal  attention  and 
consideration  of  the  President.  The  said  Secretary  of  War  there¬ 
upon  took  the  following  action,  which  was  in  all  respects  in  accordance 
with  such  directions  of  the  President. 

(1)  The  signing  by  said  original  respondent,  on  behalf  and  by 
authority  of  the  President,  at  the  foot  of  the  record  of  the  final  classi¬ 
fication  board,  but  prior  to  the  submission  of  such  record  to  the  board 
to  determine  the  cause  of  petitioner’s  classification,  of  the  following 
notation:  ‘‘Approved:  Baker,  Secretary  of  War.” 

(2)  The  signing  by  said  original  respondent  on  behalf  and  by  au¬ 
thority  of  the  President  on  December  24,  1920,  subsequent  to  the 
action  of  the  board  to  determine  the  cause  of  petitioner’s  classifica¬ 
tion,  of  an  instrument  of  approval,  a  copy  of  which  is  annexed 

57  to  the  original  answer,  marked  Exhibit  6  and  made  a  part 
of  this  annexed  answer. 

(3)  The  issuance  on  December  24,  1920,  of  Special  Order 
No.  302-O  placing  petitioner  on  the  retired  list  of  the  United  States 
Army,  of  which  a  true  copy  is  set  forth  in  the  seventh  paragraph 
of  the  petition.  Respondent  denies  the  remaining  matters  alleged 
in  the  ninth  paragraph  of  the  petition. 

10.  Respondent  denies  all  and  singular  the  several  allegations 
contained  in  the  tenth  paragraph  of  the  petition.  In  respect  thereof, 
the  truth  and  fact  are  as  follows:  In  accordance  with  section  24b 
of  the  act  of  June  3,  1916,  as  amended  June  4,  1920  (41  Stat.,  759, 
773),  and  immediately  upon  the  passage  of  the  act  of  June  4,  1920, 
the  President  convened  a  board  of  not  less  than  five  general  officers, 
shown  by  Exhibit  1  annexed  to  the  original  answer  herein  and  made 
a  part  hereof,  which  board  has  been  since  its  appointment  and  is 
now  engaged  in  arranging  all  officers  of  the  Army  in  two  classes, 
namely,  in  Class  A,  consisting  of  officers  who  should  be  retained  in 
the  service,  and  in  Class  B,  consisting  of  officers  who  should  not  be 
retained  in  the  service.  Said  board  in  accordance  with  said  statute 
provisionally  arranged  petitioner  in  Class  B,  whereupon  petitioner 
requested  that  a  court  of  inquiry  be  convened  before  which  he  might 
be  given  an  opportunity  to  appear;  and  accordingly  a  court  of 
inquiry  was  convened  at  Fort  Sam  Houston,  Texas,  before  which 
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petitioner  appeared  in  person  and  by  counsel.  In  such  court  peti¬ 
tioner  was  furnished  with  a  full  copy  of  the  official  records  upon 
which  his  proposed  classification  was  based,  as  has  been  more 
fully  set  out  in  paragraph  5  hereof,  and  was  given  by  and 

58  before  said  board  full  and  free  opportunity  to  present  the  tes¬ 
timony  of  himself  and  of  others  in  his  behalf  and  to  be  heard 

fully,  of  which  opportunities  he  availed  himself.  The  record  of  such 
court  of  inquiry  was  forwarded  to  the  final  classification  board  for 
reconsideration  of  petitioner’s  case.  After  such  consideration,  the 
final  classification  board  placed  petitioner  in  Class  B,  which  action 
was  approved,  as  more  particularly  set  forth  in  paragraph  9  hereof; 
and  the  President  has  not  ordered  further  revision  of  said  finding 
of  said  classification  board.  After  petitioner  had  been  placed  in 
Class  B  as  aforesaid,  a  board  of  three  officers  was  convened  to  de¬ 
termine  whether  such  classification  was  due  to  his  neglect,  misconduct, 
or  avoidable  habits,  as  more  particularly  set  forth  in  paragraph  7 
hereof  and  shown  by  Exhibits  3,  4  annexed  to  the  original  answer 
herein  and  made  a  part  hereof.  The  finding  of  said  board  was 
negative ,  and  thereafter  on  December  24, 1920,  by  the  order,  a  copy  of 
which,  marked  “  Exhibit  7,”  is  annexed  to  the  original  answer  herein 
and  made  a  part  hereof,  petitioner  was  placed  upon  the  retired  list 
of  the  Army  in  accordance  with  the  statute  hereinbefore  cited  and 
in  all  respects  as  provided  by  law. 

Wherefore,  having  fully  answered  the  allegations  of  the  petition 
herein,  so  far  as  he  is  advised  by  counsel  that  it  is  necessary  for 
him  to  answer,  and  having  shown  cause  why  the  writ  of  mandamus 
should  not  issue  against  him  as  prayed  in  said  petition,  this  respond¬ 
ent  prays  that  he  may  hence  be  dismissed  with  his  reasonable  costs 
in  this  behalf  sustained. 

(Signed)  •  John  W.  Weeks, 

Secretary  of  War. 

59  . 

Attorney  for  the  United  States 
in  and  for  the  District  of  Columbia. 


Assistant  Attorney  for  the  United  States 
in  and  for  the  District  of  Columbia. 


Judge  Advocate ,  U.  S.  Army , 

Of  counsel  for  the  Defendant. 

District  of  Columbia,  ss: 

I  do  solemnly  swear  that  I  have  read  the  foregoing  answer  by  me 
subscribed,  and  know  the  contents  thereof;  and  that  the  statements 
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of  fact  therein  made  as  upon  personal  knowledge  are  true,  and  those 
made  as  upon  information  and  belief  I  believe  to  be  true. 

(Signed)  John  W.  Weeks. 
Subscribed  and  sworn  to  before  me  this  16th  day  of  April,  1921. 

F.  A.  Allmuth, 

Notary  Public,  District  of  Columbia. 
My  commission  expires  Feb.  24,  1924. 

Notice. 

******* 

Messrs.  Ansell  &  Bailey, 

Attorneys  for  Petitioner. 

Take  notice  that  the  aforegoing  motion  will  be  for  hearing  at  on 
the  22 st  day  of  April,  1921,  at  10  a.  m.  in  open  court. 

Washington,  April  18,  1921. 

(Signed)  Frederick  M.  Brown, 

Attorney  for  John  W.  Weelcs, 

appearing  herein  specially. 

60  Memorandum  of  court. 

Filed  May  23,  1921,  as  of  April  22,  1921. 
******* 

A  motion  was  made  upon  the  affidavit  of  the  respondent  verified 
April  16,  1921,  and  upon  all  the  papers  and  proceedings  herein  for  an 
order  permitting  him  to  file  an  answer.  The  notice  of  motion  reads 
in  part  “Now  comes  John  W.  Weeks  appearing  herein  specially  for 
the  purpose  of  making  this  motion  and  not  appearing  otherwise, 
etc.”  The  court  declined  to  entertain  the  motion  because  of  the 
form  of  the  appearance. 

Walter  I.  McCoy, 

Chief  Justice . 

Supreme  Court  of  the  District  of  Columbia, 

Friday ,  April  22d ,  1921 . 

Session  resumed  pursuant  to  adjournment,  Mr.  Chief  Justice 
McCoy  presiding. 

******* 

Upon  consideration  of  the  motion  of  John  W.  Weeks,  Secretary 
of  War,  respondent,  filed  herein  April  20,  1921,  by  his  attorney,  for 
an  order  permitting  him  to  file  herein  the  amended  answer  accom¬ 
panying  said  motion,  it  is  ordered  that  the  same  be,  and  hereby  is, 
denied. 
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61  Motion  to  dismiss . 

Filed  April  23,  1921. 

*  *  *  *  *  *  * 

Now  comes  John  W.  Weeks,  appearing  herein  specially  for  the 
purpose  of  making  this  motion  and  not  appearing  herein  otherwise 
and  moves  this  court,  upon  his  affidavit  verified  the  16th  day  of 
April,  1921,  which  affidavit  is  filed  with  a  motion  herein  that  was 
heard  before,  and  determined  by  this  court  on  the  22nd  day  of  April, 
1921,  and  upon  all  the  papers  and  proceedings  herein,  for  an  order 
dismissing  this  action  by  reason  of  petitioner’s  failure  to  apply  for, 
or  to  cause  the  service  of  any  process  or  order  upon  the  substituted 
defendant  to  the  end  that  he  may  be  brought  within  the  power  and 
authority  of  the  court  for  the  purposes  set  forth  in  the  petition  herein, 
and  by  reason  of  petitioner’s  failure  to  serve  notice  upon  said  sub¬ 
stituted  defendant  with  like  purpose,  and  by  reason  of  the  court’s 
having  failed  to  acquire  jurisdiction  over  the  person  of  said  sub¬ 
stituted  defendant,  and  for  such  other  relief  predicated  upon  the 
defects  aforesaid  as  may  be  just. 

(Signed)  .  Frederick  M.  Brown, 

Attorney  for  John  W.  Weeks , 

appearing  herein  specially . 

Notice . 

******* 

Messrs.  Ansell  &  Bailey, 

Attorneys  for  Petitioner. 

Take  notice  that  the  aforegoing  motion  will  be  for  hearing 

62  on  the  29th  day  of  April,  1921,  at  10  a.  m.,  before  his  honor, 
Chief  Justice  McCoy. 

Washington,  April  23 ,  1921. 

(Signed)  Frederick  M.  Brown, 

Attorney  for  John  W.  Weeks, 

appearing  herein  specially. 

Proposed  rule  to  show  cause. 

******* 

On  reading  and  filing  the  annexed  affidavit  of  Frederick  M.  Brown, 
verified  the  23rd  day  of  April,  1921,  it  is 

Ordered  that  petitioner  show  cause  before  me  in  open  court  on 
the  29th  day  of  April,  1921,  why  the  substituted  defendant  should 
not  have  leave  to  file  such  answer  herein  as  is  referred  to  in  said 
affidavit  or  such  other  answer  or  amended  answer  as  the  interests  of 
justice  require. 
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And  it  is  further  ordered  that  neither  the  procuring  of  this  order 
nor  the  argument  and  submission  of  the  question  aforesaid  shall  be 
deemed  to  constitute  a  general  appearance  of  the  substituted  defend¬ 
ant  or  a  waiver  of  the  special  appearance  under  which  said  defendant 
has  noticed  for  hearing  and  intends  to  submit  for  determination  a 
motion  to  dismiss  the  petition  for  want  of  jurisdiction  of  the  person 
of  the  party  defendant;  provided,  nevertheless,  that  nothing  in  this 
order  contained  shall  be  deemed  to  affect  petitioner’s  right  to  cause 
the  continued  pendency  of  this  application  for  leave  to  file  a  new 
answer,  after  a  decision  denying  said  motion  to  dismiss,  or  the  filing 
of  a  new  answer  if  such  leave  be  granted,  to  be  held  and 
63  treated  by  the  court  as  a  general  appearance  herein,  in  case 
petitioner  has  such  right  under  the  law  and  according  to  the 
principles  of  justice.  And  it  is 

Further  ordered  that  service  of  a  copy  of  this  order  upon  the 
attorneys  for  the  petitioner  if  made  on  or  before  the  day  of 

April,  1921,  shall  be  sufficient. 


Refused : 


Chief  Justice ,  Supreme  Court. 
Fiat  of  Chief  Justice  Me  Coy. 

Walter  I.  McCoy, 

Chief  Justice. 

Affidavit  of  Frederick  M.  Brown. 


Filed  April  25,  1921. 

*  *  *  *  *  *  * 

Frederick  M.  Brown  being  duly  sworn,  deposes  and  says  as  follows: 

1.  By  direction  of  John  W.  Weeks,  the  substituted  defendant 
herein,  I  have  today  filed  in  the  office  of  the  clerk  of  this  court  a  mo¬ 
tion  to  dismiss  the  petition  herein  by  reason  of  failure  to  obtain 
jurisdiction  of  the  person  of  the  substituted  party  defendant,  appear¬ 
ing  specially  for  the  purpose  of  said  motion ;  and  I  have  caused  notice 
of  hearing  of  said  motion  for  April  29,  1921,  to  be  served  on  peti¬ 
tioner’s  attorneys. 

2.  Subsequent  to  the  filing  of  said  motion,  I  have  been  directed  by 
the  substituted  defendant  herein  that,  if  said  motion  to  dismiss  shall 
be  denied  on  the  ground  that  in  the  view  taken  by  the  court,  it  already 
has  jurisdiction  of  the  person  of  the  substituted  party  defendant,  a 
motion  or  application  shall  be  made  for  an  order  granting  leave  to  file 

the  answer  a  copy  whereof  was  annexed  to  the  motion  made 
64  and  decided  herein  April  22,  1921,  except  that  a  first  page,  a 
copy  whereof  is  hereto  annexed,  is  to  be  substituted  for  the 
first  page  of  the  above-mentioned  answer.  And  for  the  purpose  of 
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making  said  last-mentioned  motion  or  application,  I  have  been  au¬ 
thorized  to  enter,  immediately  after  the  denying  of  the  motion  to 
dismiss  on  the  ground  aforesaid,  if  said  motion  shall  in  fact  be  denied, 
sqch  appearance  as  shall  be  necessary  to  enable  the  motion  or  appli¬ 
cation  aforesaid  for  leave  to  file  a  new  answer  or  an  amended  answer 
to  be  heard  and  determined  on  the  merits,  including  a  general  ap¬ 
pearance  on  behalf  of  the  substituted  party  defendant  in  case  the 
court  refuses  to  hear  and  determine  said  motion  otherwise. 

3.  The  new  answer  which  it  is  desired  to  file  has  been  read  over  in 
my  presence  by  Newton  D.  Baker,  the  original  defendant  herein,  and 
he  expressed  to  me  his  approval  thereof  in  substance  and  form  and  as 
to  the  correctness  and  accuracy  of  the  allegations  of  fact  contained 
in  it. 

4.  I  desire  to  obtain  an  order  granting  leave  to  file  a  new  answer  in 
accordance  with  the  authority  and  directions  aforesaid.  Great  con¬ 
fusion  and  embarassment  have,  however,  resulted  to  the  War  Depart¬ 
ment  and  to  the  Army  owing  to  the  pendency  of  this  action.  By 
reason  of  this  action,  all  promotions  to  commissioned  offices  in  the 
Army  in  the  grade  of  colonel  and  in  grades  inferior  thereto  are  being 
delayed,  hampered,  and  limited,  if  not  entirely  prevented.  In  order 
to  diminish  as  much  as  possible  the  duration  of  the  pendency  of  this 
litigation,  I  desire  that  argument  upon  both  the  questions  aforesaid 
(in  so  far  as  further  argument  is  asked  for  or  permitted)  shall  be  had 
at  the  same  time,  to  wit,  on  April  29,  1921,  the  next  motion 

day. 

65  5.  In  order  to  make  it  clear  that  the  substituted  defendant 

insists  upon  his  special  appearance  until  after  his  motion  to 
dismiss  shall  be  denied  (if,  indeed,  it  shall  be  denied),  I  feel  that  an 
order  to  show  cause  of  the  nature  herewith  submitted  in  necessary. 

Frederick  M.  Brown. 

Sworn  to  before  me  this  the  23rd  day  of  April,  1921. 

[seal]  N.  Curtis  Lammond, 

Notary  Public . 

In  the  Supreme  Court  of  the  District  of  Columbia. 

The  United  States  of  America,  ex  rela- 
tione  John  W.  French,  petitioner, 

v. 

John  W.  Weeks,  Secretary  of  War,  re- 

spondent. 

Answer  of  ike  Respondent ,  John  W.  Weeks ,  Secretary  of  War ,  to  Pe¬ 
tition  for  Mandamus  and  to  Rule  to  show  Cause. 

John  W.  Weeks,  Secretary  of  War,  now  and  at  all  times  saving 
and  reserving  unto  himself  all  exceptions  to  the  imperfections,  uncer- 


At  law 
*  No.  65058. 
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tain  ties  and  defects  in  the  petition  for  writ  of  mandamus  filed  herein, 
and  reserving  unto  himself  the  benefit  of  the  lack  of  jurisdiction  of 
the  court,  appearing  on  the  face  of  said  petition,  to  grant  the  relief 
prayed  for,  and  the  lack  of  jurisdiction  of  the  court  of  and  over  the 
person  of  the  above  named  party  defendant  herein  and  also  the  lack 
of  jurisdiction  of  the  court  to  direct  him,  as  Secretary  of  War,  to  per¬ 
form  the  act  in  question,  and  relying  on  the  same  for  all  pur- 

66  poses  and  also  in  like  manner  as  if  demurrer  had  been  specifi¬ 
cally  interposed,  for  answer  to  said  petition,  or  to  do  so  much 
thereof  as  is  material,  and  to  said  rule  to  show  cause  says,  on  infor¬ 
mation  and  belief,  as  follows: 

1.  Ap  to  the  matters  alleged  in  the  first  paragraph  of  the  petition, 
respondent  alleges  that  until  December  23,  1920,  petitioner  was  an 
Infantry  officer  of  the  Regular  Army  of  the  United  States,  with  the 
rank  of  colonel  and  that  after  said  date  petitioner  has  been  and  is  a 
retired  officer  in  said  Army  with  rank  of  colonel.  Respondent  ad¬ 
mits  the  remaining  matters  alleged  in  the  first  paragraph  of  the 
petition. 

2.  As  to  the  matters  alleged  in  the  second  paragraph  of  the  peti" 
tion,  respondent  alleges  that  on  the  24th  day  of  December,  1920,  an 
order  was  made  which  purported  to  place,  and  which  actually  and 
duly  placed  petitioner  on  the  retired  list,  since  which  time  peti¬ 
tioner  has  not  held  the  office  of  a 

1. 

67  Affidavit  in  opposition  to  motion  filed  herein  April  23 ,  1 921,  to 

dismiss  the  above  entitled  cause. 

Filed  April  29,  1921. 

i 

******* 
District  of  Columbia,  ss: 

Personally  appeared  before  me,  a  notary  public  in  and  for  the  Dis¬ 
trict  of  Columbia,  Edward  S.  Bailey,  who,  being  first  duly  sworn,  de¬ 
poses  and  says  that  he  is  one  of  the  counsel  of  record  for  the  petitioner 
in  the  above-entitled  cause.  Affiant  says: 

(a)  That  the  record  shows  that  on  January  21,  1921,  the  United 
States  Attorney  entered  his  appearance  for  the  then  defendant 
Newton  D.  Baker,  Secretary  of  War,  and  that  at  the  hearing  on  the 
demurrer  to  the  answer  of  the  then  said  defendant,  L.  H.  Vandoren, 
esq.,  an  assistant  United  States  attorney,  representing  the  said  United 
States  attorney,  Frederick  M.  Brown,  colonel,  judge  advocate,  United 
States  Army,  and  W.  A.  Graham,  lieutenant  colonel,  judge  advocate, 
United  States  Army,  appeared  and  argued  the  cause  on  behalf  of  the 
said  Newton  D.  Baker. 


(b)  On,  to  wit,  the  10th  day  of  March,  1921,  affiant  presented  an 
order  to  substitute  respondent  John  W.  Weeks,  Secretary  of  War,  in 
lieu  of  Newton  D.  Baker,  whose  term  of  office  had  expired  as  such 
Secretary,  as  party  defendant,  to  the  said  L.  H.  Vandoren,  esq.,  the 
assistant  United  States  attorney  having  charge  of  the  case  in  the  office 
of  the  United  States  attorney,  who  noted  upon  said  order  of  substitu¬ 
tion  his  consent  thereto;  and  that  thereupon  affiant  in  open  court 
presented  the  said  order  to  Mr.  Chief  Justice  McCoy,  who  signed  the 

same  on  the  said  10th  day  of  March,  1921,  substituting  the  said 

68  John  W.  Weeks,  the  Secretary  of  War,  as  party  defendant  in 
lieu  of  the  said  Newton  D.  Baker. 

(c)  On  the  12th  day  of  March,  1921,  the  demurrer  to  the  answer 
filed  by  the  said  Baker  was  sustained  by  the  court. 

(d)  On  the  14th  day  of  March,  1921,  affiant  presented  to  Mr.  Chief 
Justice  McCoy,  in  open  court,  an  order  asking  the  court  to  issue  the 
writ  of  mandamus  in  said  cause,  and  the  said  %  Frederick  M.  Brown, 
colonel,  judge  advocate,  appeared  and,  purporting  to  represent  the 
respondent,  opposed  generally  the  issuance  of  said  writ  of  mandamus. 

(e)  Thereafter,  to  wit,  before  the  18th  day  of  March,  1921,  the  said 
Frederick  M.  Brown,  colonel,  judge  advocate,  purporting  to  represent 
the  respondent  John  W.  Weeks,  generally  filed  with  the  court  a 
printed  brief  upon  the  questions  involved  in  this  cause;  on  the  title 
page  of  said  brief  appear  the  names  of  John  E.  Laskey,  United  States 
attorney,  Frederick  M.  Brown,  colonel,  judge  advocate,  United  States 
Army,  Lucien  H.  Vandoren,  assistant  United  States  attorney,  W.  A. 
Graham,  lieutenant  colonel,  judge  advocate,  United  States  Army, 
and  Archibald  King,  major,  judge  advocate,  United  States  Army,  as 
counsel. 

(f)  On  the  18th  day  of  March,  1921,  the  said  Frederick  M.  Brown, 
purporting  to  represent  as  counsel  the  said  respondent  John  W.  Weeks, 
presented  a  rule  to  show  cause  to  this  court,  together  with  an  affidavit 
executed  by  him,  and  secured  a  rule  from  the  court  directing  the 
petitioner  herein  to  show  cause  why  the  memorandum  decision  of 
the  court  made  in  said  cause  on  March  12,  1921,  should  not  be  re¬ 
voked  and  annulled  and  why  reconsideration  of  all  the  issues  in 

69  said  cause  should  not  be  had,  and  why  petitioner’s  demurrer 
to  the  answer  should  not  be  overruled  and  why  the  petition 

should  not  be  dismissed.  Copies  of  said  motion  and  rule  to  show 
cause  and  affidavit  are  hereto  attached  and  made  a  part  hereof. 

(g)  About  the  1st  day  of  April,  1921,  the  said  Frederick  M.  Brown, 
purporting  to  represent  generally  the  respondent  John  W.  Weeks f 
Secretary  of  War,  as  counsel,  presented  a  motion  to  Mr.  Chief  Justice 
McCoy,  a  copy  of  which  is  hereto  attached,  which  said  motion  was 
argued  by  the  said  Frederick  M.  Brown  on  behalf  of  the  said  John 
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W.  Weeks  before  Mr.  Chief  Justice  McCoy,  and  the  said  L.  H.  Van- 
doren,  W.  A.  Graham,  and  Archibald  King  were  present,  with  the 
said  Frederick  M.  Brown,  at  the  argument  thereof;  and  on  the  12th 
day  of  April,  1921,  the  said  Frederick  M.  Brown  filed  a  memorandum 
of  authorities  with  Mr.  Chief  Justice  McCoy  in  support  of  said  motion, 
which  said  memorandum  applied  also  to  a  similar  motion  in  the 
Creary  case. 

Affiant  further  says  that  notwithstanding  the  said  order  substi¬ 
tuting  the  said  John  W.  Weeks  as  defendant  herein  and  the  said 
general  appearance  by  the  said  Frederick  M.  Brown,  colonel,  judge 
advocate,  on  behalf  of  the  respondent,  John  W.  Weeks,  and  the 
initiating  by  him  of  the  motions  or  proceedings  as  aforesaid  as  coun¬ 
sel  for  and  on  behalf  of  the  said  John  W.  Weeks  and  the  occupying 
of  the  time  and  attention  of  the  court  in  the  presentation  and  argu¬ 
ment  of  the  said  motions  and  proceedings,  purporting  as  aforesaid  to 
represent  as  counsel  generally  the  said  respondent,  John  W.  Weeks, 
Secretary  of  War,  the  said  Frederick  M.  Brown  nevertheless 
70  on  April  20,  1921,  undertook  to  enter  a  special  appearance  for 
the  respondent  and  to  move  the  court  for  leave  to  file  an  answer 
for  and  on  behalf  of  the  said  John  W.  Weeks,  which  said  motion  was 
denied.  Notwithstanding  all  of  the  foregoing,  the  said  Frederick  M. 
Brown,  on  the  23d  day  of  April,  1921,  purporting  to  appear  specially 
for  the  said  defendant,  the  Secretary  of  War,  signed  and  filed  in  this 
court  an  instrument  in  writing  moving  the  court  to  pass  an  order 
“dismissing  this  action  by  reason  of  petitioner’s  failure  to  apply  for 
or  cause  the  service  of  any  process  or  order  upon  the  substituted  de¬ 
fendant,”  and  claiming  that  the  said  John  W.  Weeks,  Secretary  of 
War,  is  not  a  party  to  this  cause. 

Affiant  further  says  that  the  record  of  the  court  and  the  papers 
filed  in  this  cause  show  that  on  April  25,  1921,  said  Frederick  M. 
Brown  presented  an  oral  motion  to  Mr.  Chief  Justice  McCoy  asking  the 
court  to  issue  a  rule  directing  that  petitioner  show  cause  why  the 
substituted  defendant  should  not  have  the  leave  to  file  such  answer 
herein  as  referred  to  in  the  affidavit  made  by  the  said  Frederick  M. 
Brown  attached  to  the  proposed  rule  to  show  cause,  copies  of  which 
are  hereto  attached  and  made  a  part  hereof.  The  record  shows  that 
this  oral  motion  was  denied. 

Edward  S.  Bailey. 

Subscribed  and  sworn  to  before  me  this  28th  day  of  April,  1921. 

[seal.]  T.  C.  Meidinger, 

Notary  Public . 
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71  In  the  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America,  ex  rel. 

John  W.  French,  petitioner, 
vs. 

John  W.  Weeks,  Secretary  of  War, 
respondent. 

Rule  to  show  cause. 

On  reading  the  annexed  affidavit  of  Frederick  M.  Brown  verified 
the  17th  day  of  March  1921,  it  is 
Ordered  that  the  petitioner  herein  show  cause  before  this  court 
on  the  21st  day  of  March,  1921,  at  ten  o’clock  in  the  forenoon  of  that 
day  why  the  memorandum  decision  made  herein  March  12,  1921, 
should  not  be  revoked  and  annulled  and  why  reconsideration  of  all 
the  issues  herein  should  not  be  had  and  why  petitioner’s  demurrer 
to  the  answer  herein  should  not  be  overruled  and  why  the  petition 
herein  should  not  be  dismissed.  And  it  is 

Further  ordered  that  service  of  a  copy  of  this  rule,  if  made  on 
petitioner’s  attorneys  on  or  before  the  19th  day  of  March,  1921,  shall 
be  sufficient. 

Washington,  March  18,  1921 . 

Walter  F.  McCoy, 

Chief  Justice,  Supreme  Court. 


At  law 
"No.  65058. 


In  the  Supreme  Court  of  the  District  of  Columbia. 


The  United  States  of  America,  ex  relatione 
John  W.  French,  petitioner, 
vs. 

Newtion  D.  Baker,  Secretary  of  War, 

respondent. 


I  At  law 
I  No.  65058. 


L  Frederick  M.  Brown,  being  duly  sworn  deposes  and  says; 

72  1.  Deponent  is  of  counsel  for  respondent  in  the  above  en¬ 

titled  cause  and  has  had  the  primary  responsibility  for  the 
*  presentation  thereof  subject  to  the  direction  of  the  Judge  Advocate 

\  General.  He  was  not  assigned  to  that  duty  until  on  or  about  Jan¬ 

uary  27,  1921. 

2.  Upon  the  original  argument,  January  29,  1921,  of  petitioner’s 
demurrer  to  respondent’s  answer,  deponent  asked  for  two  weeks’ 
1  time  for  the  preparation  of  a  brief.  Upon  request  by  petitioner’s 
counsel,  however,  the  court  fixed  five  days  as  the  time  for  said  pur- 
►  pose;  whereupon  deponent  stated  that  he  would  be  unable,  within 
that  time  to  prepare  an  adequate  brief,  that  he  would  file  such  brief 
1  61190—21 - 4 
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as  the  time  fixed  permitted,  that  he  would  thereafter  prepare  such  a 
brief  as  he  felt  the  case  demanded,  and  that  he  hoped  to  be  able  to 
obtain  leave  to  submit  the  same  when  prepared,  to  this  court. 

3.  Deponent  submitted,  prior  to  the  expiration  of  the  five-day 
period  aforesaid,  such  a  brief  as  it  was  possible  for  him  to  prepare, 
consistently  with  his  other  duties.  Said  brief  was  nevertheless 
wholly  inadequate  to  meet  the  issues  in  this  case  and  entirely  insuffi¬ 
cient  to  constitute  proper  assistance  to  the  court  in  a  case  involving 
a  highly  important  feature  of  a  new  statute  creating  a  permanent 
system  for  the  organization  and  administration  of  the  Army;  a  stat¬ 
ute  which  has  not,  prior  to  this  case,  received  judicial  consideration. 

4.  Preparation  by  deponent  of  the  intended  brief  was  greatly 
interfered  with  (1)  by  being  required  to  give  legal  assistance  to  the 
Secretary  of  War  in  a  considerable  number  of  other  cases  in  which 
action  by  him  before  the  expiration  of  his  term  of  office,  March  4, 
1921,  was  deemed  necessary  and  (2)  in  consequence  of  the  grave  and 
critical  illness  of  deponent’s  wife.  Deponent’s  draft  of  said  brief  was 
therefore  not  completed  until  March  5,  1921 ;  and  the  printing  thereof 
at  the  Government  Printing  Office  was  not  completed  until  March  16, 
1921. 

5.  A  memorandum  decision  was  made  by  this  court  March  12, 
1921,  to  the  effect  that  the  answer  was  deemed  demurrable  because 
it  failed  to  show  that  the  President  of  the  United  States  had  given 
personal  consideration  to  the  matter  of  eliminating  Colonel  French 
and  it  showed,  in  fact,  that  he  had  not  done  so. 

6.  Deponent  conceives  that  said  decision  was  made  under  the 
pressure  of  apprehension  lest  on  the  afternoon  of  said  March  12,  the 
Senate  might  confirm  an  officer  to  the  office  otherwise  held  by 
Col.  French  and  that  petitioner  might  through  delay  lose  the  benefit 
of  any  order  or  judgment  to  which  the  petitioner  might  be  entitled 
(Blake  v.  U.  S.,  103  U.  S.  227).  In  deponent’s  opinion,  several  vital 
considerations  were  overlooked  by  the  court  in  making  said  decision: 

(1)  The  court  appears  to  have  misunderstood  the  Runkle  case 
(122  U.  S.  543).  Chief  Justice  Waite,  in  limiting  its  doctrine  to 
“ proceedings  judicial  in  character”  (122  U.  S.  at  557),  manifestly 
meant  to  refer  to  proceedings  which  are  entirely  judicial  and  did  not 
include  quasi  judicial  proceedings  which  are  partly*  administrative 
(Orchard  v.  Alexander,  157  U.  -S.  372,  379).  This  1.1  apparent  from 
the  entrie  context  of  the  Runkle  opinion  and  particularly  from  his 
unequivocal  statement  that  he  was  dealing  with  proceedings  that 
were  judicial  and  “not  administrative”  (122  U.  S.  at  557). 

(2)  The  Runkle  doctrine  has  never  been  applied  to  quasi  judicial 
or  administrative  determinations  which  the  President  is  required  to 


make:  This  is  an  extraordinary  fact,  if  petitioner’s  contention 
74  is  sound.  On  the  contrary,  the  President’s  determinations  of 
this  nature  have  regularly  been  held  to  have  been  properly 
made  for  him  by  the  heads  of  departments  under  power  act¬ 
ually  or  presumptively  delegated  to  them  by, him.  Deponent  feels 
that  this  court  has  overlooked  the  controlling  effect  upon  this  case 
of  U.  S.  v.  Chicago  M.  &  St.  P.  Railway,  218  U.  S.  233,  which  holds 
that  a  quasi  judicial  determination  required  by  the  swamp  lands  act 
of  Sept.  28,  1850  (9  Stat.  519)  to  be  made  by  the  Secretary  of  the 
Interior  may  effectively  be  delegated  by  him  to  the  Commissioner  of 
the  General  Land  Office.  Apparently  the  court  supposed  that  in 
making  determinations  required  by  the  swamp  lands  act,  the  Com¬ 
missioner  was  directly  empowered  to  act.  This  would  not  be  so 
unless  the  act  of  March  5,  1872  (17  Stat.  37)  may  be  regarded  as 
transferring  to  the  Commissioner  the  Secretary’s  duty,  under  the 
1850  act,  of  determining  the  character  of  the  lands.  As  repeals  by 
implication  are  not  favored  (Henrietta  Mining  Co.  v.  Gardner,  173 
U.  S.  123,  128)  and  as  effect  may  be  given  to  both  acts  by  assuming 
that  Congress  intended  the  Commissioner’s  action  under  the  act  of 
1872  to  be  advisory  to  the  Secretary,  it  follows  that  in  according 
finality  to  the  Commissioner’s  decision,  a  delegation  to  him  of  the 
Secretary’s  powers  under  the  act  of  1850  is  necessarily  involved. 
Clearly  this  was  the  view  of  Mr.  Justice  Harlan,  who,  with  reference 
to  all  the  provisions  of  statute  down  to  1910,  regarded  the  scheme 
of  Congress  as  conferring  “upon  the  Secretary  of  the  Interior  and 
upon  him  alone,  the  power  to  identify  particular  lands  as  swamp  and 
overflowed  lands  embraced  by  the  act  of  1850.”  (218  U.  S.  at  242.) 

And  Mr.  Justice  Harlan,  had  he  looked  upon  the  Commissioner  as 
having  succeeded,  in  virtue  of  amendment  to  the  act  of  1850,  to  the 
power  of  the  Secretary  to  determine  the  character  of  the  lands,  would 
not  have  been  guilty  of  the  folly  of  asserting  that  the  Commissioner’s 
decision,  Oct.  21,  1876,  “was  in  contemplation  of  law  one  by  the 
Secretary  of  the  Interior”  (218  U.  S.  at  243)  or  of  invoking  the  doc¬ 
trine  in  Wilcox  v.  Jackson,  Wolsey  v.  Chapman,  French  v.  Fyan,  and 
Ehrhardt  v.  Hogaboom.  That  the  determination  was  quasi  judicial 
is  equally  indisputable.  (Brief,  page  107.) 

(3)  The  court  appears  also  to  have  overlooked  the  controlling 
effect  upon  this  case  of  Stapleton  v.  Duell,  17  App.  D.  C.  575,  583, 
in  which  the  statutory  power  (R.  S.  4910)  of  deciding  appeals  as  to 
which  alleged  inventor  is  entitled  to  a  patent  for  the  invention  is 
held  delegable  by  the  Commissioner  of  Patents  to  the  Assistant  Com¬ 
missioner.  That  the  deciding  of  the  appeal  was  a  quasi  judicial  act 
is,  of  course,  clear.  (See  brief,  pp.  99-102.) 
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(4)  The  court  appears  to  have  failed  to  give  due  effect  to  R.  S.  216, 
which,  properly  construed,  authorizes  the  President  to  delegate  to 
the  Secretary  of  War  the  making  of  any  determination  incident  to 
the  administration  of  the  War  Department  (brief,  p.  102).  The 

language  used  by  Congress  in  R.  S.  216  in  authorizing  the  Presi- 
75  dent  to  delegate  his  quasi  judicial  and  other  administrative 
functions  to  the  Secretary  of  War  is  practically  identical  with 
the  statutory  language  relied  on  in  Stapleton  v.  Duell,  17  App.  D.  C. 
575,  583,  as  authorizing  the  Commissioner  of  Patents  to  delegate  his 
quasi  judicial  functions  to  the  Assistant  Commissioner.  The  act  of 
June  4,  1920,  and  R.  S.  216  ought  to  be  harmonized. 

(5)  The  court  appears  to  have  failed  to  give  due  weight  to  the  fact 
that  the  elimination  of  Army  officers  involves  no  judicial  act  whatever. 
Section  24b  is  not  penal,  nor  does  carrying  it  into  execution  ever 
deprive  a  man  of  a  property  right  (brief,  pp.  90,  91,  73,  74,  77,  34,  47, 
49).  It  follows  that  the  French  case  is  ruled  by  Williams  v.  U.  S., 
1  How.  290  (brief,  92-98),  which  involved  a  purely  administrative 
determination,  rather  than  by  U.  S.  v.  Chic.  M.  &  St.  P.  Ry.,  218 
U.  S.  233,  which  involved  a  quasi  judicial  determination.  It  mat¬ 
ters  not,  of  course,  which  of  the  two  cases  is  exactly  applicable;  the 
result  is  the  same  under  either. 

(6)  The  court  has  apparently  been  misled  into  supposing  that  in  the 
legislative  history  of  the  act  of  June  4,  1920,  any  just  support  is 
found  for  attributing  to  Congress  the  intent  to  compel  the  President 
in  every  case  of  elimination  under  section  24b  to  bestow  upon  the 
proceedings  his  personal  attention  and  consideration. 

7.  On  March  15,  1921,  immediately  upon  learning  that  deponent's 
said  brief  would  be  ready  within  a  few  hours,  deponent  called  at  the 
office  of  petitioner's  counsel  and  saw  both  of  them.  He  notified 
them  of  his  purpose  to  apply,  by  rule  to  show  cause,  for  a  reconsidera¬ 
tion  of  all  the  issues  herein,  especially  that  of  the  President’s  right 
to  delegate  any  duty  under  section  24b,  and  asked  them  to  suggest 
what  time  they  desired  in  order  to  meet  the  points  presented  by 
deponent’s  said  brief  and  to  draft  such  reply  thereto  as  they  might 
desire  to  present  to  the  court,  and,  in  any  event,  on  what  day  or  after 
what  interval  they  desired  the  rule  made  returnable.  They  both 
refused  to  give  any  information  concerning  their  attitude  or  desires. 
Deponent  thereupon  stated  that  he  was  considering  asking  this  court 
to  fix  either  March  19  or  March  26  as  the  return  day,  and  asked 
76  whether  they  cared  to  criticize  this  plan  as  giving  too  much 
time  or  too  little  time.  This  request  for  information  was  also 
refused. 

Deponent  listened  to-day  to  statements  by  petitioner’s  counsel  in 
the  presence  of  the  court  as  to  how  busy  they  were  and  how  formi¬ 
dable  deponent’s  brief  which  had  been  handed  to  them  appeared  to  be. 
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In  view  of  these  statements,  deponent  respectfully  suggests  fixing 
April  2  as  the  return  day  in  case  the  rule  to  show  cause  be  granted. 

8.  The  U.  S.  Senate  has  adjourned  without  taking  action  on  any 
nomination  that  might  interfere  with  either  of  the  pending  cases. 
Announcement  has  been  made  that  it  will  not  meet  again  until  April 
11,  1921. 

9.  Petitioner’s  counsel  were  understood  as  urging  to-day  in  effect 
that  a  written  opinion  be  handed  down  by  the  court  immediately  and 
without  delaying  to  read  deponent’s  present  brief.  Counsel  stated 
that  it  would  probably  take  them  at  least  ten  days  to  read  the  brief ; 
presumably  their  view  would  be  that  the  court,  with  its  pressing 
duties  and  engagements,  would  require  at  least  as  long.  The  course 
referred  to,  if  adopted  by  the  court,  would  involve  obvious  injustice. 
The  only  brief  for  respondent  in  this  case,  of  which  the  court  has 
hitherto  had  the  benefit,  was  a  hastily  prepared  and  wholly  inade¬ 
quate  document;  whereas  petitioner’s  brief  was  presumably  in 
preparation  from  December  24,  1920,  when  petitioner  was  ordered 
retired  (if  not,  indeed,  from  December  9,  when  counsel  first  wrote  to 
The  Adjutant  General)  until  January  29,  1921,  when  the  argument 
was  had. 

10.  Deponent  therefore  respectfully  asks  for  a  rule  to  show  cause 
why  reconsideration  of  all  the  issues  herein  should  not  be  had  and 

why  the  demurrer  herein  should  not  be  overruled  and  why  the 
77  petition  should  not  be  dismissed.  Deponent  also  respect¬ 
fully  suggests  the  justice  of  filing  no  further  opinion  herein 
until  the  court  have  received  such  assistance  as  it  desires. 

(Signed)  Frederick  M.  Brown; 

Sworn  to  before  me  this  17th  day  of  March,  1921. 

[seal.]  N.  Curtis  Lammond, 

'  Notary  Public. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America,  ex  rel.  John 
W.  French,  petitioner, 
vs. 

John  W.  Weeks,  Secretary  of  War, 

respondent. 

The  demurrer  to  the  answer  herein  having  been  argued  and  sub¬ 
mitted  and  due  consideration  having  been  had,  it  is  ordered  that  the 
said  demurrer  be,  and  the  same  hereby,  is  sustained  with  leave  to 
respondent,  within  ten  days  after  date  hereof,  to  amend  said  answer 
or  to  file  an  amended  answer  herein. 

Washington,  March  1921. 


At  law 
No.  65058. 


Chief  Justice,  Supreme  Court . 
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In  the  Supreme  Court  of  the  District  of  Columbia. 


United  States  of  America,  ex  relatione 
Wm.  F.  Creary,  petitioner, 
vs. 

John  W.  Weeks,  Secretary  of  War,  de- 

fendant. 


At  Law 
No.  64936. 


78  On  reading  and  filing  the  annexed  affidavit  of  Frederick  M. 

Brown,  verified  the  23d  day  of  April,  1921,  it  is 
Ordered  that  petitioner  show  cause  before  me  in  open  court  on  the 
29th  day  of  April,  1921,  why  the  substituted  defendant  should  not 
have  the  leave  to  file  such  answer  herein  as  is  referred  to  in  said 
affidavit,  or  such  other  answer  or  amended  answer  as  the  interests  of 
justice  require.  And  it  is  further  ordered  that  neither  the  procuring 
of  this  order  nor  the  argument  and  submission  of  the  questions 
aforesaid  shall  be  deemed  to  constitute  a  general  appearance  of  the 
substituted  defendant  or  a  waiver  of  the  special  appearance  under 
which  said  defendant  has  notice  for  hearing  and  intends  to  submit 
for  determination  a  motion  to  dismiss  the  petition  for  want  of  juris¬ 
diction  of  the  person  of  the  party  defendant;  provided,  nevertheless, 
that  nothing  in  this  order  contained  shall  be  deemed  to  affect  peti¬ 
tioner's  right  to  cause  the  continued  pendency  of  this  application  for 
leave  to  file  a  new  answer  after  a  decision  denying  said  motion  to  dis¬ 
miss,  or  the  filing  of  a  new  answer  if  such  leave  be  granted,  to  be  held 
and  treated  by  the  court  as  a  general  appearance  and  hearing,  in  case 
the  petitioner  has  such  right  under  the  law  and  according  to  the 
principles  of  justice.  And  it  is  further  ordered  that  service  of  a  copy 
of  this  order  upon  the  attorneys  for  the  petitioner,  if  made  on  or 
before  the  day  of  April,  1921,  shall  be  sufficient. 

Chief  Justice ,  Supreme  Court. 
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United  States  of  America,  ex  relatione, 
Wm.  F.  Creary,  petitioner, 
v. 

John  W.  Weeks,  Secretary  of  War,  de- 

fendant. 


^At  law 
No.  64936. 


Frederick  M.  Brown,  being  duly  sworn,  deposes  and  says  as 
follows : 

1.  By  direction  of  John  W.  Weeks,  the  substituted  defendant 
herein,  I  have  to-day  filed  in  the  office  of  the  clerk  of  this  court  a 
motion  to  dismiss  the  petition  herein  by  reason  of  failure  to  obtain 
jurisdiction  of  the  person  of  the  substituted  party  defendant  appear- 
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ing  specially  for  the  purpose  of  said  motion;  and  I  have  caused 
notice  of  hearing  of  said  motion  for  April  29,  1921,  to  be  served  on 
petitioner’s  attorneys. 

2.  Subsequent  to  the  filing  of  said  motion  1  have  been  directed 
by  the  substituted  defendant  herein  that  if  said  motion  to  dismiss 
shall  be  denied  on  the  ground  that,  in  the  view  taken  by  the  court, 
it  already  has  jurisdiction  of  the  person  of  the  substituted  party 
defendant,  a  motion  or  application  shall  be  made  for  an  order  grant¬ 
ing  leave  to  file  the  answer,  a  copy  whereof  was  annexed  to  the 
motion  made  and  decided  herein  April  22,  1921,  except  that  a  first 
page,  a  copy  whereof  is  hereto  annexed,  is  to  be  substituted  for  the 
first  page  of  the  above  mentioned  answer.  And  for  the  purpose  of 
making  said  last  mentioned  motion  or  application,  I  have  been 
authorized  to  enter,  immediately  after  the  denying  of  the  motion  to 
dismiss  on  the  ground  aforesaid,  if  said  motion  shall  in  fact  be  denied, 

such  appearance  as  shall  be  necessary  to  enable  the  motion  of 
80  application  aforesaid  for  leave  to  file  a  new  answer  or  an 
amended  answer  to  be  heard  and  determined  on  the  merits, 
including  a  general  appearance  on  behalf  of  the  substituted  party 
defendant  in  case  the  court  refuses  to  hear  and  determine  said  motion 
otherwise. 

3.  The  new  answer  which  is  desired  to  be  filed  has  been  read  over 
in  my  presence  by  Newton  D.  Baker,  the  original  defendant  herein, 
and  he  expressed  to  me  his  approval  thereof  in  substance  and  form, 
and  as  to  the  correctness  and  accuracy  of  the  allegations  of  fact 
contained  in  it. 

4.  I  desire  to  obtain  an  order  granting  leave  to  file  a  new  answer 
in  accordance  with  the  authority  and  directions  aforesaid.  Great 
confusion  and  embarrassment  have,  however,  resulted  to  the  War 
Department  and  to  the  Army  owing  to  the  pendency  of  this  action. 
By  reason  of  this  action,  all  promotions  of  commissioned  officers 
in  the  Army  in  the  grade  of  colonel  and  in  grades  inferior  thereto  are 
being  delayed,  hampered,  and  limited,  if  not  entirely  prevented. 
In  order  to  diminish  as  much  as  possible  the  duration  of  the  pendency 
of  this  litigation,  I  desire  that  argument  upon  both  the  questions 
aforesaid  (in  so  far  as  farther  argument  is  asked  for  or  permitted) 
shall  be  at  the  same  time,  to  wit,  on  April  29,  1921,  the  next  motion 
day. 

5.  In  order  to  make  it  clear  that  the  substituted  defendant  insists 
upon  his  special  appearance  until  after  his  motion  to  dismiss  shall 
be  denied  (if,  indeed,  it  shall  be  denied),  I  feel  that  an  order  to  show 
cause  of  the  nature  hereof  submitted  is  necessary. 

Frederick  M.  Brown. 

Sworn  to  before  me  this  the  23d  day  of  April,  1921. 

M.  Curtis  Lammond, 

Notary  Public. 
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81  Supreme  Court  of  the  District  of  Columbia, 

Friday ,  April  29 ,  1921, 

Session  resumed  pursuant  to  adjournment,  Mr.  Chief  Justice  McCoy, 
presiding. 

***♦♦*♦ 

Upon  consideration  of  the  motion  of  respondent  filed  herein  April 
23,  1921,  to  dismiss  this  action,  it  is  ordered  that  said  motion  be, 
and  it  is  hereby,  overruled. 

This  cause  coming  on  to  be  heard  upon  the  petition,  the  answer 
and  demurrer  thereto,  and  after  argument  of  counsel,  and  the  cause 
being  submitted  to  and  considered  by  the  court,  and  the  court  having 
sustained  the  demurrer  on  the  12th  day  of  March,  A.  D.  1921. 

It  is  by  the  court  this  29th  day  of  April,  1921,  ordered  that  the 
writ  of  mandamus  forthwith  issue  against  John  W.  Weeks,  Secretary 
of  War  of  the  United  States,  as  prayed  for  in  the  petition  herein,  com¬ 
manding  him  to  vacate  and  set  aside  the  order  dated  the  24th  day  of 
December,  1920,  purporting  to  retire  the  relator  John  W.  French, 
from  active  service  in  the  United  States  Army,  and  to  restore  the  said 
relator  John  W.  French  to  the  office  and  status  of  colonel  of  Infantry 
in  the  Army  of  the  United  States  as  of  the  24th  day  of  December,  1920, 
the  date  of  the  said  order  purporting  to  retire  him  from  active  service 
from  said  office  and  from  the  Army  of  the  United  States,  and  to  the 
rights  incident  and  belonging  to  said  office  and  status  of  which  he 
was  deprived  by  said  order. 

From  the  foregoing  order  the  respondent  by  his  attorney  in  open 
court  notes  an  appeal  to  the  Court  of  Appeals  of  the  District  of 
Columbia. 

82  Motion  to  correct  record  and  to  vacate  final  judgment. 

Filed  May  3,  1921. 

*  *****  * 

Now  comes  John  W.  Weeks,  making  such  appearance  herein  as 
this  motion  justly  implies,  and  upon  the  affidavit  of  Frederick  M. 
Brown  verified  May  3,  1921,  hereto  annexed  and  marked  Exhibit  A; 
and  upon  the  other  papers  hereto  annexed,  which  papers  are  men¬ 
tioned  and  described  in  paragraphs  2  and  6  of  said  affidavit  and 
marked  Exhibits  B,  C,  D,  E,  F,  G,  and  H,  respectively,  and  upon  all 
the  papers  and  proceedings  herein,  moves  this  court  for  an  order  or 
for  orders  granting  defendant  relief  as  follows: 

1.  That  the  records  of  this  court  be  amended,  supplemented,  and 
corrected  so  as  to  show  the  true  nature  of  its  proceedings  in  that  on 
the  22nd  day  of  April,  1921,  this  court  found,  concluded,  and  decided 
that  the  defendant  had  not  submitted  to  the  jurisdiction  of  this  court, 
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and  in  that  on  the  29th  day  of  April,  1921,  and  before  the  signing  of 
the  final  judgment  herein,  defendant  applied  for  leave  to  file  a  motion 
granting  him  permission  to  interpose  an  answer,  which  said  motion 
and  answer  are  set  forth  and  described  in  Exhibit  B  hereto  annexed 
and  defendant  offered  to  appear  generally  and  to  submit  to  the  juris¬ 
diction  of  the  court  in  order  to  secure  consideration  of  said  motion* 
and  defendant  applied  for  the  immediate  consideration  of  said 
motion. 

2.  That  the  final  judgment  or  order  herein  be  vacated  and  that 
leave  be  granted  to  defendant  to  interpose  the  answer  mentioned  and 
described  in  Exhibit  B  hereto  annexed. 

83  3.  That  the  final  judgment  or  order  herein  be  vacated  and 
that  this  action  be  dismissed  unless  within  a  time  to  be  fixed 

by  the  court  petitioner  shall  cause  due  process,  order  or  rule  to  be 
served  upon  the  substituted  defendant  so  as  to  subject  him  to  the 
jurisdiction  of  the  court. 

Washington,  May  3,  1921. 

(Signed)  John  W.  Laskey, 

United  States  Attorney. 
(Signed)  Frederick  M.  Brown, 

Colonel ,  Judge  Advocate ,  U.  S.  A. 

Exhibit  A. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America,  ex  relatione 
John  W.  French,  petitioner, 

vs*  [No.  65058. 

John  W.  Weeks,  Secretary  of  War, 

Respondent. 

District  of  Columbia,  ss: 

Frederick  M.  Brown  being  duly  sworn  deposes  and  says  as  follows : 

1.  On  the  23rd  of  April,  1921,  I  failed  herein  as  attorney  for  the 
defendant,  under  a  special  appearance,  a  motion  to  dismiss  the  action 
for  want  of  jurisdiction  of  the  person  of  the  party  defendant  which 
said  motion  was  argued  and  denied  April  29,  1921. 

2.  In  open  court  on  the  29th  of  April,  1921,  before  submitting  the 
motion  aforesaid,  I  presented  to  the  court  the  motion  hereto  an¬ 
nexed,  marked  Exhibit  B;  the  two  affidavits  hereto  annexed, 

84  marked  Exhibits  C  and  D,  respectively;  a  copy  of  the  letter 
of  authority  hereto  annexed  marked  Exhibit  E;  a  copy  of  the 

proposed  first  page  of  a  new  answer  herein,  hereto  annexed 
marked  Exhibit  F;  and  the  proposed  notice  of  hearing,  hereto  an- 
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nexed  marked  Exhibit  G.  And  at  the  same  time  I  made  oral  appli¬ 
cation  to  the  court  to  be  permitted  to  file  the  same  tunc  pro  nunc  as  * 
of  the  time  of  the  court’s  decision  upon  the  motion  to  dismiss.  The 
permission  thus  sought  was  not  granted,  the  court  stating  that  the 
application  would  be  considered  after  the  argument  and  decision  of 
.the  pending  motion. 

3.  On  said  29th  day  of  April,  1921,  in  the  court  room  and  prior  to 
the  opening  of  court,  I  presented  to  Col.  Edward  S.  Bailey  a  copy  of 
the  papers  mentioned  in  paragraph  2  hereof  stating  that  they  were 
papers  supporting  a  motion  herein  intended  to  be  effective  the  instant  • 
that  a  ruling  upon  the  motion  to  dismiss  should  be  made,  and  I  asked 
Col.  Bailey  to  accept  the  papers  upon  the  understanding  that  my 
serving  them  was  not  to  prejudice  my  contention,  upon  the  pending 
motion  to  dismiss,  that  my  appearance  for  the  defendant  was  special 
and  not  general.  Col.  Bailey  refused  to  accept  the  papers  upon  this 
understanding,  and  they  were  not  left  with  him. 

4.  After  the  conclusion  of  the  argument  upon  the  motion  to  dis¬ 
miss  and  immediately  upon  the  court’s  oral  announcement  of  its 
decision  to  deny  the  motion  to  dismiss,  I  orally  renewed  my  appli¬ 
cation  for  leave  to  file  the  papers  referred  to  in  paragraph  2  hereof, 
to  wit,  Exhibits  B,  C,  D,  E,  F,  and  G,  and  I  asked  the  court  to  grant 
an  immediate  hearing  of  the  motion  expressed  in  Exhibit  B,  stating 

that  defendant  would  appear  generally  for  that  purpose  if 
85  necessary.  No  distinct  ruling  upon  said  oral  application  was 

made  by  the  court,  except  that  the  court  shortly  afterward 
signed  a  paper  stated  by  the  court  to  be  the  final  judgment  or  order 
asked  for  and  presented  by  the  petitioner. 

5.  Before  the  final  judgment  or  order  was  signed  as  aforesaid,  I 
requested  the  clerk  to  make  a  minute  upon  the  records  of  this  court 
showing  the  making  of  the  applications  referred  to  in  paragraphs 
2  and  4  hereof  and  the  rulings  thereon.  I  am  informed  and  believe 
that  such  minute  has  not  been  made.  I  desire,  and  I  conceive  the 
defendant  to  be  entitled  to  an  order  requiring  that  the  facts  stated 
in  paragraphs  2  and  4  hereof  to  appear  upon  the  records  of  this 
court.  In  my  opinion,  said  facts  are  material  with  reference  to 
further  proceedings  herein  in  this  court  or  in  the  appellate  court  or 
courts. 

6.  I  have  endeavored  to  cure  the  imperfections  aforesaid  in  the 
records  of  this  court  by  ex  parte  order.  To  that  end,  I  drew  on  the 
29th  of  April,  1921,  the  order  hereto  annexed  and  marked  Exhibit  H. 
My  endeavor  to  present  said  order  to  his  Honor  Chief  Justice  McCoy 
on  said  day  or  to  leave  it  with  his  secretary  failed.  The  following 
day,  I  was  not  accorded  an  interview  with  Chief  Justice  McCoy,  but 
I  left  said  order  with  his  secretary.  On  Monday,  May  2,  1921, 
Chief  Justice  McCoy  informed  me  that  he  would  not  sign  the  order 
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ex  parte,  but  that  I  must  notice  a  motion  for  said  order  or  for  a 
similar  order  in  due  course  under  the  rules  and  practice. 

7.  In  the  course  of  the  argument  aforesaid  on  the  29th  of  April, 

1921,  Col.  Edward  S.  Bailey  read  from  a  certain  affidavit 

86  herein,  said  to  have  been  verified  by  him  on  the  28th  day  of 
April,  1921.  In  certain  respects,  the  assertions  made  therein 

are  inaccurate,  the  truth  in  respect  thereto  being  as  follows: 

(a)  I  attended  in  court  on  the  14th  day  of  March,  1921,  in  response 
to  a  request  from  petitioner’s  attorneys  which  had  been  communi¬ 
cated  to  me  by  Major  King,  J.  A.,  only  a  few  minutes  previously. 
Prior  to  leaving  for  court,  it  had  been  impossible  for  me  to  speak  to 
the  Acting  Judge  Advocate  General  or  to  the  Secretary  of  War.  In 
court,  I  explained  this  fact  and  I  disavowed  authority  to  speak  for 
anyone  or  to  represent  the  defendant  generally  or  otherwise. 

(b)  In  all  acts  done  by  me  thereafter  and  until  April  12,  1921,  I 
acted  and  purported  to  act  as  counsel  on  behalf  of  the  United  States 
Attorney,  who  purported  to  be  acting  as  attorney  for  the  defendant. 
All  of  my  acts  were  performed  under  his  instructions  and  received 
his  approval.  From  the  time  of  my  learning  of  the  order  of  sub¬ 
stitution  which  was  entered  herein  March  10,  1921,  until  April  12, 
1921,  or  thereabouts,  I  supposed  that  the  United  States  Attorney 
had  full  authority  to  represent  the  substituted  defendant  for  all 
purposes  herein.  On  or,  about  April  12,  1921,  I  learned  that  his 
only  authority  to  do  so  was  that  which  he  deemed  to  be  implied  in 
law  without  actual  retainer  or  instructions  from  the  defendant. 

(c)  In  respect  of  my  acts  as  counsel  under  instructions  of  the 
United  States  Attorney,  I  did  not  purport  to  represent,  or  to  make 
appearance  for  the  defendant  generally.  While  not  conceding  that 
those  acts  in  legal  intendment  and  effect  amount  to  a  general  appear¬ 
ance  in  any  event,  I  assert  that  they  cannot  have  that  effect 

87  in  this  case  because  defendant  did  not  authorize  a  general 
appearance  for  him  to  be  made  at  that  time.  Otherwise  I 

have  only  acted  or  purported  to  act  for  the  substituted  defendant 
specially  in  conformity  with  his  instructions  to  me  which  instructions 
are  set  forth  in  the  affidavit  of  John  W.  Weeks  verified  April  16, 
1921,  and  in  my  affidavit  verified  April  23,  1921,  both  of  which  are 
on  file  herein. 

8.  That  up  to  and  including  April  22,  1921,  the  substituted  defend¬ 
ant  had  not  appeared  generally  herein  was  expressly  adjudicated 
by  the  court;  for  the  court  on  said  April  22,  1921,  denied  defendant’s 
motion  for  leave  to  file  the  answer  annexed  to  said  motion  on  the 
express  ground,  stated  in  open  court,  that  said  motion  could  not  be 
granted  or  considered  because  defendant  had  not  submitted  to  the 
jurisdiction  of  the  court  and  was  only  appearing  specially.  I  am 
informed  and  believe  that  the  records  of  this  court  are  defective  in 
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failing  to  disclose  the  fact  that  an  adjudication  as  to  the  nature  of 
defendant’s  appearance  was  made  April  22,  1921. 

9.  The  decision  made  by  the  court  April  29,  1921,  to  deny  the 
motion  to  dismiss  must,  it  would  seem,  have  been  based  upon  the 
theory  that  at  that  time  the  substituted  defendant  had  submitted 
to  the  jurisdiction  of  this  court.  And  yet  there  had  been  no  act  by 
defendant  or  any  one  else  in  the  interval  between  April  22  and 
April  29,  1921,  which,  under  any  possible  legal  argument,  could 
amount  to  a  general  appearance  or  to  a  submission  to  the  jurisdiction 
of  the  court. 

Frederick  M.  Vrown. 

Sworn  to  before  me  this  the  third  day  of  May,  1921. 

[seal.]  N.  Curtis  Lammond, 

Notary  Public. 

88  Exhibit  B. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

i 

United  States  of  America,  ex  relatione 
John  W.  French,  petitioner, 
vs. 

John  W.  Weeks,  Secretary  of  War, 

respondent. 

The  motion  of  John  W.  Weeks,  named  herein  as  defendant,  for  an 
order  dismissing  the  petition  by  reason  of  want  of  jurisdiction  of 
the  person  of  the  party  defendant,  having  been  denied  and  the  court 
having  ruled  that  it  has  jurisdiction  of  the  person  of  the  party  defend¬ 
ant,  now  comes  said  John  W.  Weeks  and  moves  this  court,  upon  his 
affidavit  herein  verified  the  29th  day  of  April,  1921,  and  hereto 
annexed,  and  upon  his  affidavit  herein  verified  the  16th  day  of  April, 
1921,  and  annexed  to  and  included  in  the  papers  upon  which  the 
motion  herein  was  made  and  determined  April  22,  1921,  and  upon 
the  affidavit  of  Edward  A.  Kreger  verified  the  29th  day  of  April, 
1921,  and  upon  the  affidavit  of  Frederick  M.  Brown  verified  April 
23,  1921,  and  filed  April  23,  1921,  in  the  office  of  the  clerk  of  this 
court  and  upon  all  the  papers  and  proceedings  herein,  for  an  order 
permitting  defendant  to  file  herein  an  answer,  a  copy  whereof  was 
included  in  the  papers  upon  which  the  motion  aforesaid  was  made  and 
determined  April  22,  1921,  except  that  the  defendant  desires  leave 
to  substitute  the  page,  a  copy  whereof  is  hereto  annexed,  instead  of 
the  first  page  of  said  proposed  answer  on  which  the  motion  was  made 
April  22,  1921;  and  for  the  purpose  of  the  submission  of  the  present 
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motion  the  defendant,  not  limiting  his  appearance  to  the  special 

89  appearance  heretofore  entered,  makes  such  general  or  other 
appearance  as  is  properly  implied  in  said  submission  or  as  the 

court  may  rule  to  be  necessary  to  that  end. 

(Signed)  John  E.  Laskey, 

United  States  Attorney. 

(Signed)  Frederick  M.  Brown, 

Colonel ,  Judge  Advocate ,  U.  S.  A. 

Exhibit  C. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America,  ex  relatione 
John  W.  French,  petitioner, 
vs. 

John  W.  Weeks,  Secretary  of  War, 

respondent. 

John  W.  Weeks,  being  duly  sworn,  deposes  and  says  that  he  has 
conferred  authority  upon  Col.  E.  A.  Kreger,  U.  S.  A.,  Acting  Judge 
Advocate  General  of  the  Army,  to  cause  a  general  appearance  to 
be  entered  herein  on  his  behalf  in  accordance  with,  and  subject  to 
the  terms  and  conditions  specified  in  a  certain  letter  of  authority 
dated  the  29th  day  of  April,  1921,  a  copy  whereof  is  hereby  annexed 
and  made  a  part  of  this  affidavit.  Deponent  further  says  that, 
except  for  the  authority  conferred  upon  Colonel  Frederick  M.  Brown 
as  set  forth  in  deponent’s  affidavit  verified  the  16th  of  April,  1921, 
and  in  the  affidavit  of  Frederick  M.  Brown  verified  the  23rd  of  April, 
1921,  and  as  herein  set  forth,  deponent  has  at  no  time  author- 

90  ized  anyone  to  appear  for  him  or  to  represent  him  in  this 
action. 

John  W.  Weeks. 

Sworn  to  before  me  this  the  29th  day  of  April,  1921. 

[seal.]  N.  Curtis  Lammond, 

Notary  Public . 


At  law 
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Exhibit  D. 

In  the  Supreme  Court  of  the  District  of  Columbia. 


United  States  of  America  ex  relatione 
John  W.  French,  petitioner, 
vs. 

John  W.  Weeks,  Secretary  of  War, 

respondent. 


At  law 
r  No.  65058. 


Edward  A.  Kreger,  being  duly  sworn,  deposes  and  says  that  he  is 
the  Acting  Judge  Advocate  General  of  the  United  States  Army  and 
that  pursuant  to  the  power  and  authority  conferred  April  29,  1921, 
upon  him  by  the  Secretary  of  War,  he  has  empowered  and  requested 
John  E.  Laskey,  U.  S.  attorney,  to  make  such  appearance  (other 
than  the  appearance  already  made  herein  by  Frederick  M.  Brown) 
as  is  described  in,  and  as  may  prove  necessary  to  enable  consideration 
of,  the  foregoing  motion  to  be  had  on  the  merits,  and  deponent  has 
directed  said  Frederick  M.  Brown  to  support  said  motion  as  special 
attorney  for  the  defendant  and  also  (to  the  extent  that  is  acceptable 
to  the  U.  S.  attorney)  as  counsel  for  the  defendant  upon  any  broader 
appearance  made  by  the  U.  S.  attorney. 

Edward  A.  Kreger. 


Sworn  to  before  me  this  the  29th  day  of  April,  1921. 

[seal.]  N.  Curtis  Lammond, 

Notary  Public. 

91  Exhibit  E. 


April  29,  1921. 

Colonel  E.  A.  Kreger, 

Acting  Judge  Advocate  General ,  U.  S.  A. 

Dear  Sir:  In  the  mandamus  actions  instituted  by  Colonel 
William  F.  Creary  and  by  Colonel  John  W.  French  in  the  Supreme 
Court  of  the  District  of  Columbia  (actions  at  law,  numbers  64936 
and  65058)  you  are  hereby  authorized  to  enter,  or  cause  to  be  entered 
by  the  U.  S.  Attorney  or  by  any  one  else  selected  by  you,  my  general 
appearance  immediately  upon  the  court’s  determining  that  it  has 
acquired  jurisdiction  over  me  therein  or  at  such  other  time  as  you 
may  deem  just  and  proper;  and  if  the  court  shall  decide  in  favor 
of  its  jurisdiction  over  me,  you  are  hereby  authorized  to  waive  any 
further  objection  to  the  jurisdiction  of  the  court  to  or  reserve  objec¬ 
tion  to  such  jurisdiction,  notwithstanding  your  entering  a  general 
appearance  on  my  behalf,  whichever  of  those  courses  shall  seem  to 
you  to  be  just  and  proper. 

Yours,  truly, 

John  W.  Weeks, 

Secretary  of  War . 
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Exhibit  F. 

In  the  Supreme  Court  of  the  District  of  Columbia. 


The  United  States  of  America,  ex  relatione' 

John  W.  French,  petitioner,  At  law 

v.  [  No.  65058. 

John  W.  Weeks,  Secretary  of  War,  respondent.^ 

Answer  of  the  respondent ,  John  W.  Weeks ,  Secretary  of  War ,  to  peti¬ 
tion  for  mandamus  and  to  rule  to  show  cause. 

John  W.  Weeks,  Secretary  of  War,  now  and  at  all  times  saving 
and  reserving  unto  himself  all  exceptions  to  the  imperfections, 
uncertainties,  and  defects  in  the  petition  for  writ  of  mandamus  filed 
herein,  and  reserving  unto  himself  the  benefit  of  the  lack  of  juris¬ 
diction  of  the  court,  appearing  on  the  face  of  said  petition,  to  grant 
the  relief  prayed  for,  and  the  lack  of  jurisdiction  of  the  court  of 
an  over  the  person  of  the  above-named  party  defendant  herein, 
and  also  the  lack  of  jurisdiction  of  the  court  to  direct  him,  as  Secre¬ 
tary  of  War,  to  perform  the  act  in  question,  and  relying  on  the 
same  for  all  purposes  and  also  in  like  manner  as  if  demurrer  had 
been  specifically  interposed,  for  answer  to  said  petition,  or  to  do  so 
much  thereof  as  is  material,  and  to  said  rule  to  show  cause  says,  on 
information  and  belief,  as  follows; 

1.  As  to  the  matters  alleged  in  the  first  paragraph  of  the  petition, 
respondent  alleges  that  until  December  23,  1920,  petitioner  was  an 
Infantry  officer  of  the  Regular  Army  of  the  United  States,  with 
the  rank  of  colonel,  and  that  after  said  date  petitioner  has  been 
and  is  a  retired  officer  in  said  Army  with  rank  of  colonel.  Respondent 
admits  the  remaining  matters  alleged  in  the  first  paragraph  of  the 
petition. 

93  2.  As  to  the  matters  alleged  in  the  second  paragraph  of  the 

petition,  respondent  alleges  that  on  the  24th  day  of  December, 
1920,  an  order  was  made  which  purported  to  place,  and  which  actu¬ 
ally  and  duly  placed  petitioner  on  the  retired  list,  since  which  time, 
petitioner  has  not  held  the  office  of  a 
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1. 

Exhibit  0. 


In  the  Supreme  Court  of  the  District  of  Columbia. 


United  States  of  America,  ex  relatione  ) 
John  W.  French,  petitioner, 
vs. 

John  W.  Weeks,  Secretary  of  War, 

respondent. 


At  law 
f  No.  65058. 


Messrs.  Ansell  &  Bailey, 

Attorneys  for  Petitioner . 

Please  take  notice  that  in  case  pending  motion  to  dismiss  for  want 
of  jurisdiction  of  the  person  of  the  party  defendant  is  denied  this 
motion  will  be  filed  and  brought  on  for  hearing  for  the  first  motion 
day  thereafter  or  for  the  first  opportunity  for  hearing  granted  by  the 
court  in  case  earlier  opportunity  may  be  so  granted. 

*  .  (Signed)  Frederick  M.  Brown, 

Colonel ,  Judge  Advocate,  U.  S .  A. 
John  E.  Laskey, 

United  States  Attorney . 

94  Exhibit  H. 


In  the  Supreme  Court  of  the  District  of  Columbia. 


United  States  of  America,  ex  relatione 
John  W.  French,  petitioner, 

vs.  ► 

John  W.  Weeks,  Secretary  of  War, 

defendant. 


At  law 
No.  65058. 


The  defendant  having  in  open  court  on  the  29th  day  of  April,  1921, 
before  submitting  his  motion  to  dismiss,  asked  leave  to  file  the  an¬ 
nexed  motion  and  motion  papers  as  of  the  time  of  the  decision  of 
said  motion  to  dismiss  and  having  renewed  said  request  upon  the 
announcing  of  the  court’s  decision  denying  said  motion  to  dismiss 
and  having  asked  thereupon  for  immediate  consideration  of  the 
annexed  motion  and  the  court  having  granted  leave  to  file  in  the 
clerk’s  office  said  last-mentioned  motion  and  motion  papers  and  hav¬ 
ing  denied  said  application  for  immediate  consideration  thereof  and 
having  directed  final  judgment  for  the  petitioner  to  be  entered  forth¬ 
with,  now  it  is  by  the  court  this  the  30th  day  of  April,  1921, 

Ordered  that  said  motion  and  motion  papers  hereto  annexed  be 
filed  nunc  pro  tunc  as  of  April  29,  1921,  immediately  prior  to  the 
entry  of  final  judgment  herein  and  it  is 

Further  ordered  that  said  motion  be  denied. 


Chief  Justice,  Supreme  Court . 
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95  Notice . 

******* 

Messrs.  Ansell  and  Bailey, 

Attorneys  for  Petitioner. 

Take  notice  that  the  aforegoing  motion,  dated  this  day,  will  be  for 
hearing  on  the  6th  day  of  May,  1921,  at  10  a.  m.,  before  his  Honor, 
Chief  Justice  McCoy. 

Washington,  May  3,  1921 . 

(Signed)  John  W.  Laskey, 

United  States  Attorney. 

(Signed)  Frederick  M.  Brown, 

Colonel,  Judge  Advocate ,  U.  S.  A. 

Supreme  Court  op  the  District  op  Columbia, 

Frida  y ,  May  27,  1921. 

Session  resumed  pursuant  to  adjournment,  Mr.  Chief  Justice 
McCoy  presiding. 

******* 

Upon  consideration  of  the  motion  of  John  W.  Weeks,  filed  herein 
May  23,  1921,  and  accompanying  exhibits,  to  correct  the  record  and 
to  vacate  the  judgment  entered  in  this  cause  on  the  29th  day  of 
April,  1921,  it  is  ordered  that  said  motion  be,  and  it  is  hereby, 
overruled. 

96  Memorandum. 

June  16,  1921. 

Time  for  fifing  transcript  of  record  extended  to  and  including 
July  12,  1921. 

Assignment  of  errors. 

Filed  July  1,  1921. 

******* 

John  W.  Weeks,  named  as  the  substituted  defendant  herein,  hereby 
assigns  error  in  the  final  order  or  judgment  of  the  Supreme  Court  of 
the  District  of  Columbia  signed  and  entered  on  the  29th  day  of  April, 
1921,  in  the  following  particulars: 

First.  For  that  the  court  awarded  and  directed  the  issuing  of  a 
peremptory  writ  of  mandamus  commanding  the  said  defendant  to 
vacate  a  certain  War  Department  order  made  December  24,  1920, 
by  or  by  the  authority  of  his  predecessor  in  the  office  of  Secretary  of 
War,  which  order  retired  the  relator  from  active  service  in  the  Army 
and  placed  him  on  the  retired  fist  and  commanding  the  said  def end- 
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ant  to  induct  the  relator  into  the  office  of  colonel  of  Infantry  in  the 
Army  on  the  active  list  thereof. 

Second.  For  that  the  court  refused  to  dismiss  the  petition  for  fail¬ 
ure  to  state  a  good  cause  of  action. 

Third.  For  that  the  court  held  and  decided  that  the  answer  filed 
by  Newton  D.  Baker,  the  original  defendant  herein,  to  the  petition 
was  insufficient  to  constitute  a  defense  to  the  petition. 

Fourth.  For  that  the  court  sustained  relator’s  demurrer, 

97  to  the  answer  of  said  Newton  D.  Baker  and  refused  to  permit 
proof  to  be  made  in  respect  of  the  issues  of  fact  raised  by  the 

petition  and  by  the  said  answer. 

Fifth.  For  that  the  court  held  and  decided  that  the  action  taken 
in  any  case  by  the  final  classification  board  under  section  24b  of  the 
act  of  June  4,  1920  (41  Stat.  759,  773),  commonly  called  the  Army 
reorganization  act,  is  ineffective  unless  actually  reviewed  through 
the  personal  and  individual  consideration  of  the  President. 

Sixth.  For  that  the  court  refused  to  hold  that  the  action  of  said 
final  classification  board  is  effective  and  binding,  unless  the  President 
see  fit  to  intervene  by  way  of  ordering  a  revision  of  its  action. 

Seventh.  For  that  the  court,  in  awarding  mandamus  in  this  case, 
violated  the  rule  that  mandamus  is  not  the  proper  remedy  to  cure 
the  effect  of  an  improper  executive  act  not  enjoined  upon  the  defend¬ 
ant  official  by  law  or  to  cure  the  effect  of  one  involving  judgment  or 
discretion;  the  acts  of  the  Secretary  of  War  in  this  case  being  not 
only  not  enjoined  upon  him  by  law,  but  also  involving  judgment 
and  discretion. 

Eighth.  For  that  the  court,  in  awarding  mandamus  in  this  case, 
violated  the  rule  that  mandamus  is  not  the  proper  remedy  if  the  re¬ 
lator  has  another  adequate  remedy;  relator’s  only  justiciable,  ultimate 
right  in  this  case  (if  any  right  existed)  being  a  right  to  compensation 
and  his  only  intermediate  right  being  a  right  to  have  the  final  classifi¬ 
cation  board  submit  his  case  to  the  President  for  personal  attention 
and  consideration  by  the  President,  the  rights  aforesaid  being  en¬ 
forceable  by  action  in  the  Court  of  Claims  and  by  mandamus  against 
the  members  of  said  board,  respectively. 

98  Ninth.  For  that  the  court,  in  awarding  mandamus  in  this 
case,  violated  the  rule  that  mandamus  is  not  the  proper  remedy 

where  no  substantial  injustice  to  relator  is  shown  or  where  the  alleged 
wrong  suffered  by  the  relator  falls  short  of  being  clear  and  indis¬ 
putable;  the  fact  being  in  this  case  that  the  relator  has,  by  his  de¬ 
murrer,  admitted  that  he  has  not  always  rendered  efficient  service  to 
the  Army  and  the  relator.’s  right  to  redress,  if  any  there  be,  is  of  a 
very  doubtful  nature,  owing,  among  other  things,  to  uncertainties  and 
ambiguities  in  the  statute  involved,  a  statute  not  previously  inter¬ 
preted  by  the  courts. 


Tenth.  For  that  the  court  refused  to  hold  that  it  is  entirely  optional 
with  the  President  whether  or  not  he  considers  cases  arising  under 
section  24b  aforesaid,  and  that  it  is  entirely  optional  with  him  whether 
or  not  the  fact  of  the  pendency  of  such  cases  shall  be  brought  to 
his  notice. 

Eleventh.  For  that  the  court  refused  to  hold  that  any  action  nec¬ 
essary  or  appropriate  to  be  taken  in  cases  arising  under  said  section 
24b,  by  the  President  or  under  presidential  authority,  may  properly 
and  effectively  be  delegated  by  him  to  the  Secretary  of  War,  and,  in 
particular,  for  that  the  court  refused  to  hold  that  the  President  may 
properly  and  effectively  delegate  to  the  Secretary  of  War  the  duty 
of  determining  which  of  said  cases  merit  the  time  and  personal  con¬ 
sideration  of  the  President  and  which  cases  do  not. 

Twelfth.  For  that,  after  dismissing  Newton  D.  Baker  as  a  party 
defendant  herein  and  naming  John  W.  Weeks  as  the  substituted 
party  defendant  by  order  made  and  entered  herein  March  10,  1921, 
the  court  took  any  proceeding,  until  after  its  process  or  some  appro¬ 
priate  notice  should  have  been  served  upon  said  John  W. 
99  Weeks  or  until  after  he  should  have  appeared  generally  herein; 

and  in  particular,  for  that  the  court  entered  a  final  judgment 
or  order  herein  and  awarded  a  peremptory  writ  of  mandamus  against 
said  John  W.  Weeks  without  any  such  process,  notice,  or  appearance. 

Thirteenth.  For  that  the  court  at  no  time  had  jurisdiction  of  the 
person  of  the  said  John  W.  Weeks;  and  for  that  the  court  has 
neglected  and  omitted  to  cause  process  or  notice  to  be  served  on 
said  John  W.  Weeks  so  as  to  acquire  jurisdiction  of  his'person;  and 
for  that  the  court  has  held  and  decided  that  it  has  acquired  jurisdic¬ 
tion  over  John  W.  Weeks  by  general  appearance;  and  for  that  the 
court  refused  to  dismiss  the  action  for  want  of  jurisdiction  upon 
motion  to  that  end  duly  filed  April  23,  1921,  and  submitted  April  29, 
1921,  under  a  special  appearance. 

Fourteenth.  For  that  the  court  by  its  writ  of  mandamus  assumed 
to  command  the  performance  by  the  substituted  defendant  of  two 
acts  which  are  for  him  perfectly  impossible;  to  wit,  investing  relator, 
who  has  become  a  retired  officer,  with  the  office  of  colonel  of  Infantry 
on  the  active  list,  an  act  within  the  competency  of  the  President 
and  Senate  alone  and  creating  for  relator  the  office  of  colonel  of 
Infantry  on  the  active  list  formerly  held  by  him  without  nomination 
or  confirmation,  which  said  office,  even  if  relator’s  order  of  retire¬ 
ment  aforesaid  had  been  void,  would  have  expired  March  4,  1921, 
with  the  end  of  the  session  of  the  Senate  of  the  United  States,  in 
virtue  of  Article  2,  section  2,  clause  3,  of  the  Constitution. 

Fifteenth.  For  that  the  court  has  denied  to  the  defendants  or  any 
of  them  an  opportunity  of  showing  by  amended  or  supplemental 
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answer  the  facts  which,  since  the  filing  January  25,  1921,  of 

100  the  answer  of  Newton  D.  Baker,  have  become  material  owing 
to  the  end  of  the  session  of  the  Senate  March  4,  1921. 

Sixteenth.  For  that  the  court  refused  to  consider  on  its  merits  the 
motion  of  John  W.  Weeks  filed  April  20, 1921,  and  submitted  April  23, 
1921,  for  leave  to  interpose  an  answer  of  his  own,  a  copy  of  which 
intended  answer  was  submitted  with  the  motion,  notwithstanding 
the  fact  that  said  John  W.  Weeks  formally  offered  to  appear  gen¬ 
erally  as  a  condition  to  the  desired  leave  being  granted  and  notwith¬ 
standing  the  fact  that  the  court  has  subsequently  ruled  that  his  acts 
prior  to  April  22,  1921,  constituted  a  general  appearance. 

Seventeenth.  For  that  the  court  has  denied  to  John  W.  Weeks 
the  right  to  a  due  hearing,  since  due  hearing  can  not  be  had  without 
opportunity  to  plead. 

Eighteenth.  For  that  the  court  on  the  25th  day  of  April,  1921, 
refused  to  grant  a  rule  to  show  cause  of  such  nature  that,  if  granted, 
an  opportunity  would  have  been  afforded  to  said  John  W.  Weeks  on 
the  29th  day  of  April,  1921,  or  at  all  events  before  final  judgment,  of 
submitting  his  motion  for  leave  to  interpose  his  own  answer  on  any 
terms  exacted  by  the  court,  but  without  waiving  his  right  to  a  deci¬ 
sion  upon  his  contention  that  the  court  had  not  yet  acquired  jurisdic¬ 
tion  over  his  person. 

Nineteenth.  For  that  the  court  entered  final  judgment  herein  im¬ 
mediately  after  overruling  the  motion  to  dismiss  for  want  of  juris¬ 
diction  and  without  affording  opportunity  to  submit  the  motion  of 
John  W.  Weeks  for  leave  to  interpose  an  answer  of  his  own  or  to 
amend  the  answer  of  Newton  D.  Baker,  notwithstanding 

101  urgent  requests  on  behalf  of  said  John  W.  Weeks  to  be  afforded 
such  opportunity  and  notwithstanding  his  offer  to  enter  any 

appearance  necessary  to  enable  a  motion  to  that  end  to  be  considered 
on  its  merits. 

Twentieth.  For  that  the  court  refused  to  direct  that  the  minutes 
of  the  court  should  record  the  requests  and  offer  which  were  made 
as  aforesaid,  before  final  judgment. 

Twenty-first.  For  that  the  court  overruled  the  motion  filed  May  3, 
1921,  and  submitted  May  23,  1921,  or  any  part  thereof. 

John  E.  Laskey, 

Attorney  of  the  United  States  in 

arid  for  the  District  of  Columbia , 

Attorney  for  Respondent. 


Designation  of  record . 

Filed  July  1,  1921. 

In  preparing  the  record  on  appeal  in  the  above  entitled  cause,  the 
clerk  will  please  include — 

1.  All  docket  entries  relating  to  this  case. 

2.  All  minute  entries  relating  to  this  case,  especially  those  (a)  of 
March  10,  1921,  appearing  at  page  294  of  volume  70  of  minutes;  (b) 
of  March  12,  appearing  at  page  298  thereof;  (c)  of  March  18,  ap¬ 
pearing  at  page  315  thereof;  (d)  of  March  21,  appearing  at  page  317 
thereof;  (e)  of  April  22,  appearing  at  page  360  thereof;  (f)  of 
April  29,  appearing  at  pages  371,  372  thereof;  (g)  of  May  27,  ap¬ 
pearing  at  page  397  thereof;  and  (h)  of  June  16,  appearing  at  page 
432  thereof. 

3.  Petition  for  writ  of  mandamus. 

4.  Rule  of  January  21,  1921,  ordering  Newton  D.  Baker  to  show 
cause. 

5.  Answer  of  Newton  D.  Baker  to  petition,  with  eleven  exhibits 
annexed  to  said  answer. 

6.  Relator’s  demurrer  to  answer  of  Newton  D.  Baker. 

7.  Order  of  substitution  entered  March  10,  1921. 

102  8.  Memorandum  of  decision  of  court  sustaining  demurrer, 

filed  March  12,  1921. 

9.  Rule  to  show  cause  granted  March  18,  1921,  with  affidavit  of 
Frederick  M.  Brown  verified  March  17,  1921. 

10.  Relator’s  answer  to  rule. 

11.  Opinion  of  court,  filed  March  26,  1921. 

12.  Motion  for  leave  to  amend  answer  or  to  file  amended  answer, 
which  was  argued  April  1,  1921,  and  decided  April  11,  1921. 

13.  Memorandum  of  the  decision  of  the  court,  made  and  filed 
April  11,  1921,  in  respect  of  the  motion  argued  April  1,  1921. 

14.  Motion  filed  April  20,  1921,  with  affidavit  of  John  W.  Weeks 
verified  April  16,  1921,  and  copy  of  proposed  answer  verified  April  ' 
16,  1921,  in  support  of  said  motion. 

15.  Memorandum  of  the  decision  of  the  court  made  April  22,  1921, 
upon  said  motion;  which  memorandum  was  filed  May  23,  1921. 

16.  Proposed  rule  to  show  cause  returnable  April  29,  1921,  which 
was  presented  ex  parte  April  23,  1921,  and  was  refused  April  23, 
1921,  and  filed  the  same  day;  together  with  affidavit  of  Frederick  M. 
Brown,  verified  April  23,  1921,  in  support  of  rule,  with  autograph 
memorandum  of  refusal  by  Chief  Justice  McCoy  and  with  note  stating 
that  first  page  of  proposed  answer  referred  to  in  motion  is  the  same 
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as  Exhibit  F  annexed  to  motion  filed  May  3,  1921,  and  submitted 
May  23,  1921. 

17.  Motion  to  dismiss  filed  April  23,  1921,  and  submitted  April 
29,  1921. 

18.  Affidavit  of  Edward  S.  Bailey  read  April  29,  1921,  in  opposition 
to  motion  to  dismiss  filed  April  23,  1921. 

19.  Final  order  or  judgment  entered  April  29,  1921. 

20.  Motion  filed  May  2,  1921,  and  submitted  May  23,  1921; 
together  with  papers  annexed  thereto,  to  wit  Exhibits  A,  B,  C,  D, 
E,  F,  G,  and  H. 

21.  Memorandum  of  decision  of  court  made  May  27,  1921,  upon 
motion  filed  May  3,  1921. 

22.  Assignment  of  errors. 

23.  This  designation. 

John  E.  Laskey, 

Attorney  of  the  United  States  in 
and  for  the  District  of  Columbia, 

Attorney  for  Respondent. 


103  Service  of  copy  of  above  upon  us  June  25,  1921. 

Ansell  &  Bailey, 

Attorneys  for  Petitioner. 

Memorandum. 

July  8,  1921. 

Time  for  filing  transcript  of  record  extended  to  and  including 
August  1,  1921. 
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Order  substituting  John  W.  Weeks,  Secretary  of  War  in  lieu 
of  N.  D.  Baker,  party  defendant  (M.  70,  p.  292). 

Demurrer  to  answer  of  respondent  sustained  (M.  70,  p.  298). 
Memo,  of  court. 

Affidavit  &  rule  on  relator  to  show  cause  (M.  70,  p.  315). 

Ans.  of  relator  to  rule. 

Oral  mo.  of  respdt.  to  revoke  and  annul  memo,  decision  of 
Mch.  12,  &  reconsider  all  issues,  to  overrule  petitioner’s 
demurrer  to  respdt’s  answer,  &  dismiss  petition  overruled 
without  prejudice  (M.  70,  p.  317). 

Opinion  of  court. 

Memo,  of  court. 

Appearance  special  of  defdt.  Weeks  by  Fredk.  M.  Brown — 
Motion  for  leave  to  file  answer,  affidavit  &  proposed  answer 
&  notice. 

Mo.  for  leave  to  file  amended  answer  denied  .  (M.  70,  p.  360). 
Mo.  of  deft.  Weeks  to  dismiss  cause  &  notice. 

Affidavit  of  atty.  for  defendant  in  support  of  motion  for  rule 
to  show  cause  why  new  answer  should  not  be  filed,  copy 
of  proposed  rule  &  endorsement  showing  denial  thereof  by 
Chief  Justice. 

Apr.  29  Affidavit  in  opposition  to  mo.  of  Apr.  23,  1921,  to  dis¬ 
miss  &  exhibits  (4) 

Writ  of  mandamus  ordered  to  issue  (M.  70,  p.  372).  Appeal 
noted. 

Motion  to  dismiss  action  overruled  (M.  70,  p.  371). 

Mo.  of  defdt.  to  correct  record  &  vacate  judgment  Exhibits 
A  to  H  inc.  &  notice. 

Memo  of  court. 

Motion  to  correct  record  &  to  vacate  judgment  of  April  29, 
1921,  overruled  (M.  70,  p.  397). 

Time  to  file  transcript  extended  to  July  12  (M.  70, *p.  432). 
Assignments  of  error. 

Designation  of  record. 

Time  to  file  transcript  extended  to  Aug.  1,  1921  (M.  70,  p. 
482). 
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Supreme  Court  of  the  District  of  Columbia. 


United  States  of  America, 

District  of  Columbia ,  ss: 

I,  Morgan  H.  Beach,  clerk  of  the  Supreme  Court  of  the  District 
of  Columbia,  hereby  certify  the  foregoing  pages  numbered  from  1  to 
105,  both  inclusive,  to  be  a  true  and  correct  transcript  of  the  record, 
according  to  directions  of  counsel  herein  filed,  copy  of  which  is  made 
part  of  this  transcript,  in  cause  No.  65058  at  law,  wherein  The  United 
States  of  America,  ex  relatione  John  W.  French,  is  petitioner  and 
Newton  D.  Baker  is  respondent,  as  the  same  remains  upon  the  files 
and  of  record  in  said  court. 
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In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  said  court,  at  the  city  of  Washington,  in  said  District,  this 
21st  day  of  July,  1921. 

[seal.]  Morgan  H.  Beach, 

Cleric. 

(Indorsement  on  cover:)  District  of  Columbia  Supreme  Court. 
No.  3694.  John  W.  Weeks,  Secretary  of  War,  Appellant,  vs.  The 
United  States  of  America,  ex  relatione  John  W.  French.  Court  of 
Appeals,  District  of  Columbia.  Filed  July  26,  1921.  Henry  W. 
Hodges,  Clerk. 
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In  the  Court  of  Appeals  of  the  District  of 

Columbia. 


John  W.  Weeks,  Secretary  of 
War,  defendant-appellant, 
v. 

The  United  States  of  America, 
ex  relatione  William  F.  Creary, 
petitioner-appellee. 


John  W.  Weeks,  Secretary  of 
War,  defendant-appellant, 
v. 

The  United  States  of  America, 
.  ex  relatione  John  W.  French, 
petitioner-appellee. 


BRIEF  FOR  THE  SECRETARY  OF  WAR,  APPELLANT. 


SCOPE  OF  THIS  BRIEF. 

The  present  brief  is  submitted  on  behalf  of  the 
appellant  in  both  of  the  above-entitled  causes  for 
the  reason  that  the  Creary  case  (No.  3693,  supra) 
involves,  in  substance  and  in  practically  identical 
form,  all  of  the  questions  that  are  involved  in  the 
French  case  (No.  3694,  supra).  The  Creary  case 

involves  also,  as  will  hereafter  appear  (infra,  pages 
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29,  30),  two  questions  in  addition  to  those  involved 
in  the  French  case.  Of  these  two  questions  one,  an 
important  question,  was  decided  by  the  Supreme 
Court  of  the  District  of  Columbia  in  favor  of  the 
relator,  Creary;  the  other,  an  unimportant  ques¬ 
tion,  was  decided  in  favor  of  the  Government. 

The  two  cases  were  in  February,  1921,  heard 
together  by  the  lower  court  upon  the  petitions  of  the 
two  relators,  upon  the  answers  thereto  interposed 
by  Newton  D.  Baker,  then  Secretary  of  War,  who 
was  the  original  defendant  herein  and  who  is  the  only 
defendant  of  whom  (as  appellant  contends)  the  court 
ever  acquired  jurisdiction.  The  real  opinion  of 
Chief  Justice  McCoy  upon  which  the  decision  of  the 
Supreme  Court  of  the  District  in  both  cases  depended, 
was  filed  in  the  Creary  case;  the  opinion  in  the 
French  case  containing  merely  a  statement  of  the 
facts  peculiar  to  that  case  and  a  reference  to  the 
opinion  in  the  Creary  case.  The  French  opinion 
did,  however,  in  six  lines  (French  rec.,  p.  31,  fol.  45), 
deal  with,  and  decide  in  favor  of  the  relators  a  minor 
question  common  to  both  cases. 

Except  for  the  petitions  and  answers,  the  refer¬ 
ences  to  certain  special  facts  therein  pleaded  and  the 
opinion  of  the  court,  the  records  in  the  two  cases  are 
identical  in  substance  and  in  language  and  form. 


A.  STAT 


Ml 


ENT  OF  THE  CASE. 


There  will  be  presented  under  this  head:  (1)  A 
statement  as  to  the  nature  and  purpose  of  the  liti¬ 
gation,  and  a  respectful  suggestion  as  to  the  spirit  in 
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which  it  is  hoped  that  this  court  will  discharge  its 
duty;  (2)  a  reprint  of  the  statute,  the  meaning  of 
which  underlies  the  entire  subject;  (3)  a  statement 
of  the  facts  in  Col.  Creary’s  case,  the  effect  of  which 
is  the  subject  of  the  action  instituted  by  his  petition; 
(4)  a  statement  of  like  facts  in  Col.  French’s  case; 
and  (5)  a  sketch  of  the  proceedings  incident  to  these 
litigations,  showing  how  the  questions  involved  have 
arisen.  As  the  attitude  shown  by  the  court  towards 
the  War  Department  has  at  times  seemed  extraor¬ 
dinary  and  inexplicable,  this  sketch  will  enter  into 
details  more  than  otherwise  would  be  usual  or 
necessary. 

Indeed  so  extraordinary  is  the  situation  that  Mr. 
Weeks,  the  Secretary  of  War,  now  finds  himself 
under  mandamus  to  induct  into  office  two  officers 
discharged  therefrom  during  their  normal  terms  of 
office,  but  whose  terms  of  office ,  before  the  date  of 
the  final  orders  or  judgments  herein,  have  expired 
by  limitation  of  time,  unambiguously  fixed  by 
statute;  and  this  has  been  done,  notwithstanding 
the  fact  that  the  court  has  never  acquired  jurisdic¬ 
tion  of  Mr.  Weeks,  has  never  permitted  him  to  plead, 
and  has  never  given  him  his  “day  in  court”;  and 
the  Secretary  of  War,  up  to  the  very  instant  of  the 
entry  of  final  judgments,  was  persistently  asking  an 
opportunity  to  interpose  his  own  answers,  a  request 
which  the  court  never  answered,  except  by  entry 
of  judgments. 

It  is,  nevertheless,  believed  that  these  cases  may 
correctly  and  properly  be  disposed  of  on  the  sole 
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ground  that  the  acts  and  proceedings  of  the  War 
Department  which  are  complained  of  by  relators 
are  not  open  to  just  complaint.  Such  a  disposi¬ 
tion,  if  deemed  correct  by  this  court,  would  be  highly 
advantageous  to  the  Government  and  would  ob¬ 
viate  the  necessity  of  considering  a  great  many 
questions  of  lesser  practical  importance,  including 
the  question  concerning  the  extraordinary  procedure 
of  the  lower  court. 

I. 

NATURE  OF  THESE  CASES. 

These  appeals  are  taken  by  the  Secretary  of  War  to 
review  judgments  entered  April  29,  1921,  by  which 
the  Supreme  Court  of  the  District  of  Columbia,  by 
reason  of  the  asserted  legal  insufficiency  of  the  answers 
of  Newton  D.  Baker,  the  former  Secretary  of  War, 
ordered  peremptory  writs  of  mandamus  to  issue 
against  John  W.  Weeks,  the  present  Secretary  of 
War,  commanding  him  (1)  to  vacate  the  military 
order  of  November  17,  1920,  by  which  William  F. 
Creary  was  discharged  from  the  Army  of  the  United 
States,  and  to  restore  him  to  the  office  and  status  of 
colonel  of  Infantry  therein  (Creary  rec.,  pp.  52,  53; 
fols.  85,  86),  and  (2)  to  vacate  the  military  order  of 
December  24,  1920,  by  which  John  W.  French  was 
retired  from  active  service  in  the  United  States  Army, 
and  to  restore  him  to  the  office  and  status  of  colonel 
of  Infantry  on  the  active  list  (French  rec.,  p.  54;  fol. 
81). 
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Col.  Creary  and  Col.  French  had  been  eliminated 
by  the  military  authorities  from  the  active  Regular 
Army  because  they  were  pronounced  unfit  to  be  con¬ 
tinued  therein.  Their  elimination  had  been  accom¬ 
plished  under  the  system,  and  in  accordance  with 
the  procedure  established  by  Congress  in  section  24  b 
of  the  Army  reorganization  act  of  June  4,  1920  (41 
Stat.  759,  773).  The  prescribed  proceedings  were 
scrupulously  adhered  to.  Such  at  least  were  the 
intent  and  endeavor  of  the  War  Department;  and  in 
its  opinion  and  that  of  its  advisers,  the  results  of  those 
proceedings  in  the  Creary  and  French  cases  were 
reached  effectively  and  regularly. 

The  officers  concerned,  with  assistance  of  astute  and 
ingenious  counsel,  have  launched  against  these  pro¬ 
ceedings  meticulous  attacks  upon  every  conceivable 
(and  to  us  inconceivable)  ground.  In  their  dragnet 
of  objection,  they  have  succeeded  in  presenting  two 
objections,  which  appeared  to  Chief  Justice  McCoy 
to  be  well  founded  and  to  invalidate  the  proceedings. 
The  other  objections  were  deemed  to  be  without 
merit. 

1.  In  the  cases  of  both  relators,  the  President  of  the 
United  States  failed  to  lay  aside  his  other  duties  and 
devote  his  personal  time  and  attention  to  a  considera¬ 
tion  of  the  question  of  the  fitness  of  these  two  colonels 
to  remain  in  the  Army.  Instead  of  so  doing,  he  left 
to  the  Secretary  of  War,  at  least  in  the  first  instance, 
the  duty  of  giving  such  consideration  to  these  mat¬ 
ters  as  they  might  deserve.  The  failure  of  the 
President  to  study  these  records  was  held  by  the 
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court  to  vitiate  and  nullify  the  results  of  the  elaborate 
proceedings  by  which  these  officers  were  found  to  be 
unfit  to  remain  in  the  active  military  service,  and 
was  held  to  have  the  effect  of  compelling  the  Army 
to  retain  these  unfit  officers  in  its  service  (Creary 
opinion,  rec.  pp.  23-29;  fols.1  38-47). 

Col.  French,  after  the  finding  of  his  unfitness,  was 
found  not  to  have  caused  such  unfitness  by  his 
neglect,  misconduct,  or  avoidable  habits,  and  was 
accordingly  retired  on  three-quarters  pay.  To  this 
favorable  finding,  he  could,  of  course,  make  no  ob¬ 
jection.  Col.  Creary7 s  unfitness,  however,  was  found 
to  have  been  caused  by  his  neglect,  misconduct,  or 
avoidable  habits,  and  he  was  accordingly  discharged 
from  the  Army  instead  of  being  retired.  He  has 
contended  that,  upon  the  issue  that  resulted  in  this 
finding  of  cause,  he  was  not  accorded  the  hearing  to 
which  he  was  entitled;  and  the  court,  sustaining  his 
contention,  has  held  his  discharge  to  be  null  and 
void  on  this  ground  also  (Creary  opinion,  rec.  pp. 
30-32;  fols.  49-52). 

The  all-important  questions  which  these  cases 
present  are:  (1)  Whether  the  Army  reorganization 
act,  properly  construed,  does  in  effect  forbid  the 
elimination  of  officers  from  active  military  service, 
except  after  personal  consideration  of  the  record  of 
the  elimination  proceedings  by  the  President  of  the 
United  States;  and  (2)  whether  the  special  Army 
Board  to  determine  the  cause  of  unfitness  (which 


1  By  “folios”  is  meant  what  is  referred  to  in  the  index  of 
the  printed  records  as  the  “original”  page  numbers. 
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board  is  commonly  called  “the  honest  and  faithful 
board  ”)  must,  under  the  provisions  of  the  reorgani¬ 
zation  act,  grant  to  the  officer  concerned  a  hearing 
separate  from,  and  in  addition  to  the  hearing  which, 
under  the  system  created  by  the  act,  he  must  already 
have  had,  and  whether  want  of  such  hearing  invali¬ 
dates  the  result. 

These  questions  go  to  the  very  root  and  essence 
of  the  system  which,  in  section  24b  of  the  reorgan¬ 
ization  act,  Congress  has  provided  for  the  elimina¬ 
tion  of  unfit  officers.  Until  these  questions  are  judi¬ 
cially  settled,  a  most  embarrassing  uncertainty  will 
exist  as  to  how  the  Army  may  rid  itself  of  those 
who  are  unfit.  The  elimination  proceedings  that  are 
being  conducted  every  day  in  the  War  Department, 
and  that  will  be  conducted  daily  until  the  decision 
of  this  court  upon  the  proper  construction  of  sec¬ 
tion  24b  of  the  reorganization  act  shall  have  been 
announced,  may  have  to  be  rejected  and  new  pro¬ 
ceedings  inaugurated,  in  case  the  construction  adopted 
by  the  War  Department  shall  be  determined  by  this 
court  to  be  incorrect.  Moreover,  the  validity  of 
retirements  and  discharges,  in  consequence  of  elimi¬ 
nation  proceedings,  affects  the  right  of  many  other 
officers  to  promotion.  The  advantage  of  an  early 
decision  of  this  court,  so  interpreting  the  meaning 
and  effect  of  section  24b  of  the  reorganization  act  as 
to  render  relatively  improbable  future  errors  invali¬ 
dating  retirements  and  discharges  for  unfitness  among 
Army  officers,  is  therefore  manifest. 
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II. 

THE  TREATMEHT  OF  THESE  CASES  BT  THIS  COURT 
FOR  WHICH  THE  GOVERNMENT  HOPES. 

The  judgments  awarding  mandamus  in  these  cases 
are  tainted  by  many  plain  and  fatal  errors,  in  addition 
to  the  all-important  error  committed  by  the  lower 
court  in  misconstruing  section  24b  of  the  reorganiza¬ 
tion  act  and  in  so  misconstruing  it  as  to  make  it 
unworkable.  It  would  be  a  sore  disappointment  to 
the  Government,  in  case  of  a  decision  favorable  to  it 
being  made  by  this  court,  if  the  question  of  the  inter¬ 
pretation  of  the  reorganization  act  were  left  unde¬ 
cided;  and  this  might  happen  if  this  court,  seeing  (as 
it  doubtless  will)  that  fatal  error  has  been  committed 
upon  one  or  more  of  these  relatively  unimportant 
points,  should  order  a  reversal  without  giving  the 
country  the  benefit  of  its  judgment  upon  the  meaning 
and  effect  of  section  24b  of  the  reorganization  act. 

The  risk  of  achieving  such  a  barren  victory  might 
no  doubt  be  avoided,  if  the  Secretary  of  War  had 
directed  the  abandonment  of  any  objection  to  the 
errors  committed  upon  these  relatively  unimportant 
matters,  by  confining  the  assignment  of  errors  to  the 
questions  referred  to  supra,  which  involve  the  con¬ 
struction  of  the  reorganization  act. 

Such  a  course  would,  however,  amount  to  his  con¬ 
senting  to  his  being  improperly  coerced  by  a  writ  of 
mandamus  issued  without  authority  of  law,  in  case 
this  court  should,  perchance,  be  of  opinion  that  no 
error  had  been  committed  by  the  lower  court  in 
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ascertaining  the  meaning  and  effect  of  the  reorgani¬ 
zation  act,  in  so  far  as  is  material  to  the  facts  disclosed 
by  these  two  records.  To  give  away  any  of  the  rights 
of  the  Government  by  the  consent  or  voluntary  act 
of  an  executive  officer  would  seem  to  be  unauthorized, 
just  as  the  giving  away  of  its  property  would  be. 
Although  with  some  reluctance,  the  Secretary  of  War, 
therefore,  deems  it  to  be  his  duty  to  ask  for  a  reversal 
on  the  ground  that  no  right  to  writs  of  mandamus  has 
been  shown  or  now  exists,  even  though  this  court 
finds  itself  unable  to  adopt  the  departmental  view  of 
the  nature  of  the  requirements  of  section  24b  of  the 
reorganization  act  and  is  of  opinion  that  the  relators 
are  probably  entitled  to  some  remedy  other  than  that 
which  the  judgments  appealed  from  sought  to  «give 
them. 

While  desiring  to  avoid  even  the  appearance  of 
seeking  to  hamper  this  court  in  the  discharge  of  its 
proper  functions,  the  Secretary  of  War  deems  him¬ 
self  nevertheless  privileged  to  suggest  to  this  court 
that  the  administrative  needs  of  the  Government 
would  be  greatly  subserved  if  this  court,  in  the 
exercise  of  its  discretion,  would  see  fit  to  consider  and 
decide  primarily  the  question  whether,  upon  the  facts 
shown  by  these  records,  the  discharge  of  Col.  Creary 
and  the  retirement  of  Col.  French  were  respectively 
valid  or  void,  when  ordered  and  accomplished,  at 
least  de  facto. 

If,  in  either  of  these  cases,  this  court  shall  be  of 
opinion  that,  in  the  elimination  proceedings,  there  was 
no  fatal  departure  from  the  requirements  of  the 
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reorganization  act  and  that  the  military  action  taken 
in  that  case  was  valid,  this  court  will  be  justified  in 
directing  the  Supreme  Court  of  the  District  of 
Columbia  to  dismiss  relator’s  petition  for  mandamus 
in  that  case ;  and  it  will  be  of  little  or  no  consequence, 
from  the  point  of  view  of  the  administrative  needs 
of  the  Government,  whether  or  not  this  court  shall 
consider  and  decide  the  questions  pertaining  to  the 
other  errors  committed  by  the  lower  court  in  reaching 
its  conclusion  in  the  case  thus  disposed  of  by  this 
court,  including  the  question  whether  the  relator 
had  otherwise  made  out  a  proper  case  for  mandamus. 

In  the  United  States,  the  courts  enjoy  a  measure 
of  power  to  interfere  with,  and  control  the  actions  of 
the  executive  officers  of  the  Government,  which,  in 
other  lands,  is  wholly  without  precedent.  In  view 
of  this  fact,  it  would  not  be  unreasonable,  perhaps, 
if  the  courts  should  usually  deem  it  proper  so  to 
exercise  their  discretion  in  choosing  the  grounds  upon 
which  to  rest  their  decisions,  as  to  facilitate  the  dis¬ 
charge  of  the  administrative  duties  of  the  executive 
officers  of  the  Government;  thus  lessening  to  some 
extent  the  special  burdens  cast  upon  the  latter  by  the 
power  of  interference  exercised  by  the  courts.  In 
choosing  which  of  several  grounds  on  which  appellate 
courts  may  elect  to  rest  their  decisions,  it  is,  indeed, 
justifiable  for  them  to  be  influenced  by  the  interests 
and  needs  of  the  public  as  well  as  by  considerations 
that  apply  only  to  the  case  actually  presented: 

Western  Clay  Drainage  Dist.  v.  Day,  138 
Ark.  181;  210  SW.  338,  339. 
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People  ex  rel.  Hummel,  186  N.  Y.  164;  78 
N.  E.  860. 

Mass.  N.  Bank  v.  Shinn,  163  N.  Y.  360; 
57  N.  E.  611,  612. 

Com.  of  Mass.  v.  Klaus,  145  App.  Div. 
798;  130  N.  Y.  Supp.  713,  715. 

On  a  somewhat  similar  principle,  appellate  courts 

f 

often  pass  upon  questions  not  strictly  before  them  in 
order  to  avoid  future  mistrials. 

Holmes  v.  Langston,  110  Ga.  861;  36  S.  E. 
251,  256. 

III. 

TEXT  OF  THE  STATUTE  TO  BE  CONSTRUED. 

The  important  part  of  section  24b  has  been  quoted 
by  Chief  Justice  McCoy  in  his  opinion  (Creary  rec., 
p.  21,  fols.  34,  35).  Nevertheless  for  convenience 
of  reference,  it  mfoy  be  useful  to  quote  it  in  this 
brief.  This  section,  which  has  not  been  construed  in 
any  former  case,  consists  of  eleven  sentences,  of  which 
the  last  three  have  no  possible  bearing  upon  the 
questions  raised  by  these  cases.  The  first  eight 
sentences,  which  alone  are  material  to  the  present 
discussion,  are  as  follows: 

Sec.  24b.  Classification  of  officers. — 1.  Im¬ 
mediately  upon  the  passage  of  this  act,  and  in 
September  of  1921  and  every  year  thereafter, 
the  President  shall  convene  a  board  of  not 
less  than  five  general  officers,  which  shall 
arrange  all  officers  in  two  classes,  namely: 
Class  A  consisting  of  officers  who  should  be 
retained  in  the  service,  and  class  B,  of  officers 
who  should  not  be  retained  in  the  service. 


2.  Until  otherwise  finally  classified,  all  offi¬ 
cers  shall  be  regarded  as  belonging  to  class  A, 
and  shall  be  promoted  according  to  the  pro¬ 
visions  of  this  act  to  fill  any  vacancies  which 
may  occur  prior  to  such  final  classification. 

3.  No  officer  shall  be  finally  classified  in  class 
B,  until  he  shall  have  been  given  an  oppor¬ 
tunity  to  appear  before  a  court  of  inquiry. 

4.  In  such  court  of  inquiry,  he  shall  be  fur¬ 
nished  with  a  full  copy  of  the  official  records 
upon  which  the  proposed  classification  is  based 
and  shall  be  given  an  opportunity  to  present 
testimony  in  his  own  behalf. 

5.  The  record  of  such  court  of  inquiry  shall 
be  forwarded  to  the  final  classification  board 
for  reconsideration  of  the  case,  and  after  such 
consideration,  the  finding  of  such  classification 
board  shall  be  final  and  not  subject  to  further 
revision  except  upon  the  order  of  the  President. 

6.  Whenever  an  officer  is  placed  in  class  B, 
a  board  of  not  less  than  three  officers  shali  be 
convened  to  determine  whether  such  classi¬ 
fication  is  due  to  his  neglect,  misconduct,  or 
avoidable  habits. 

7.  If  the  finding  is  affirmative,  he  shall  be 
discharged  from  the  Army;  if  negative,  he 
shall  be  placed  on  the  unlimited  retired  list 
with  pay  at  the  rate  of  2£  per  centum  of  his 
active  pay  multiplied  by  the  number  of  com¬ 
plete  years  of  commissioned  sei^ice,  or  sendee 
which  under  the  provisions  of  this  act  is 
counted  as  its  equivalent,  unless  his  total  com¬ 
missioned  service  or  equivalent  service  shall 


13 


be  less  than  ten  years,  in  which  case  he  shall 
be  honorably  discharged  with  one  year’s  pay. 

8.  The  maximum  retired  pay  of  an  officer 
retired  under  the  provisions  of  this  section 
prior  to  January  1,  1924,  shall  be  75  per 
centum  of  his  active  pay,  and  of  one  retired 
on  or  after  that  date,  60  per  centum. 

(Army  reorganization  act  of  June  4,  1920,  f 
41  Stat.  759,  773.) 

In  dividing  the  text  so  as  to  make  a  separate 
paragraph  of  each  sentence  and  in  numbering  each 
sentence,  we  have,  of  course,  departed  from  the 
original  and  have  done  so,  to  facilitate  references  to 
the  several  parts  of  the  statute. 

It  is  clear  from  a  perusal  of  the  language  of  the 
act  that  it  contemplates  the  following  steps  in  the 
classification,  and  in  the  retirement  or  discharge  of 
an  officer: 

(1)  A  preliminary  classification  board  (sentence  1, 
supra)  examines  the  records  of  all  officers  of  the 
Army  and  arranges  them  in  two  classes : 

(A)  Those  who  should  be  retained  in  the 
service;  in  a  word,  the  fit. 

(B)  Those  who  should  not  be  retained  in  the 
service;  in  a  word,  the  unfit. 

Should  the  officer  in  question  be  preliminarily  clas¬ 
sified  in  class  B,  then — 

(2)  If  he  requests  it,  a  court  of  inquiry  (sentences  3 
and  4)  affords  him  an  opportunity  to  present  his 
case.  The  record  of  the  court  of  inquiry  is  then 
forwarded  to — 
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(3)  A  final  classification  board  (sentence  5).  If 
the  latter  board,  after  considering  what  has  been 
proved  and  argued  in  the  court  of  inquiry  in  con¬ 
junction  with  the  officer’s  entire  record,  places  him 
in  class  B,  there  shall  then  be  assembled — 

(4)  A  board  to  determine  the  cause  of  classification 
of  the  officer  in  class  B  (sentence  6),  commonly  re¬ 
ferred  to  as  the  “ honest  and  faithful  board”; 
that  is,  a  board  to  determine  whether  such  classifi¬ 
cation  was  or  was  not  due  to  his  neglect,  miscon¬ 
duct,  or  avoidable  habits.  This  board,  in  discharging 
its  functions,  has,  of  course,  the  benefit  of  all  previous 
proceedings,  but  it  has  never  heretofore  gone  outside 
of  them  in  reaching  its  conclusion.  If  it  determines 
the  foregoing  question  in  the  affirmative,  the  officer 
must  be  discharged  from  the  Army;  if  in  the  nega¬ 
tive,  he  must  be  placed  on  the  retired  list. 

IV. 

FACTS  TO  WHICH  COL.  CBEARY’S  ACTION  FOR 
MANDAMUS  RELATES. 

The  military  service  of  Col.  William  F.  Creary,  who 
was  born  27  April,  1870,  began  19  January,  1893, 
when  he  enlisted  as  a  private.  By  promotion,  he 
passed  through  the  various  noncommissioned  and 
commissioned  grades  until  he  attained  5  August,  1917, 
that  of  colonel  of  Infantry  in  the  temporarily  in¬ 
creased  Regular  Military  Establishment,  and  he  at¬ 
tained,  20  July,  1920,  that  of  colonel  of  Infantry 
(Petition  fols.  1,  2;  answer  of  Secretary  Baker,  fol.  11) 
in  the  permanently  increased  Regular  Military  Es- 
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tablishment.  The  temporarily  increased  establish- 
merit  had  been  authorized  by  the  national  defense 
act  of  June  3,  1916  (39  Stat.  166,  182),  and  by  the 
emergency  army  act  of  May  18,  1917  (40  Stat.  76); 
and  Col.  Creary’s  appointment  in  the  temporarily 
increased  establishment  had  been  authorized  by  the 
first  paragraph  of  section  1,  and  by  sections  8  and  9 
of  the  latter  act  (40  Stat.  76,  81,  82). 

This  emergency  commission  as  colonel  was  ex¬ 
pressly  legislated  out  of  existence  on  the  30th  of  June, 
1920,  by  section  51  of  the  Army  reorganization  act 
of  June  4,  1920.  (41  Stat.  759,  786.)  The  perma¬ 

nently  increased  Regular  Military  Establishment,  in 
which  Col.  Creary  received  his  appointment  of  20  July, 
1920,  was  authorized  by  the  Army  reorganization 
act  of  June  4,  1920,  and  the  vacancies  incident  to  the 
new  offices  created  by  the  act  arose  1  July,  1920.  (41 

Stat.  759,  760,  771,  774.) 

It  is  sufficiently  apparent  that  Col.  Creary  was  ap¬ 
pointed  to  one  of  the  newly  created  vacancies  of  the 
reorganization  act  from  the  allegation  of  the  petition 
(fol.  2)  that  his  was  a  colonelcy  “  to  rank  from  July  1, 
1920.’ ’  But  whether  it  was  a  newly  created  office  or 
not  which  Col.  Creary’s  appointment  filled,  it  was  an 
office  provided  for  by  the  reorganization  act,  being 
one  of  the  599  colonelcies  recognized  and  provided 
for  in  section  4  thereof  and  elsewhere.  (41  Stat.  759, 
760.)  It  was  therefore  subject  to  the  following 
provisions: 

“Whenever  prior  to  December  31, 1920,  any 
person  shall  be  nominated  to  the  Senate  for 
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appointment  to  fill  any  office  in  the  Regular 
Army  provided  for  by  this  act,  the  President 
alone  is  authorized  to  appoint  such  person 
temporarily  in  the  United  States  Army  in  the 
grade  pertaining  to  such  Regular  Army  office, 
to  have  rank  and  pay  from  the  same  dates  as 
if  such  appointment  were  in  the  Regular  Army. 
Such  temporary  appointment  shall  terminate 
upon  acceptance,  after  confirmation,  of  the 
corresponding  office  in  the  Regular  Army,  or 
on  March  4,  1921,  if  then  still  unconfirmed.” 
(Sec.  51,  reorganization  act,  41  Stat.,  759, 
786.) 

Col.  Crearv’s  nomination  was  never  confirmed 
by  the  Senate  (proposed  answer  of  Secretary 
Weeks,  verified  16  April,  1921;  rec.  p.  35,  fol.  57), 
and  Col.  Creary  had  no  opportunity  of  accepting 
a  colonelcy  after  confirmation.  The  office  to  which 
Col.  Creary  was  appointed  20  July,  1920,  expired, 
therefore,  4  March,  1921,  by  the  express  provisions 

of  the  act  by  which  the  office  was  created  or  else  by 

• 

which  it  was  continued  in  existence  after  1  July,  1920. 

Independently  of  the  quoted  provision  of  the  re¬ 
organization  act,  the  same  result  is  compelled,  by 
section  2  of  Article  II  of  the  Constitution.  Aside 
from  the  quoted  statutory  provision,  there  was  on 
July  20,  1920,  no  authority  of  law  for  the  vesting 
in  Col.  Creary  of  the  office  of  colonel  by  presidential 
appointment  alone  ( Scully  v.  U.  S.>  193  Fed.  185, 
187),  except  the  authority  which  clause  3  of  section 
2,  Article  II  of  the  Constitution  confers  for  the 
granting  of  a  commission  by  a  recess  appointment; 
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but  of  this  commission,  the  Constitution  in  the  same 
clause  says  expressly  that  it  “  shall  expire  at  the 
end  of  their’ ’  (the  Senate’s)  “next  session that 
is,  in  Col.  Creary’s  case,  on  the  4th  of  March  1921. 
The  status  of  the  Senate  during  1920  and  1921  has 
been  as  follows: 

I  Dec.,  1919,  to  5  June,  1920,  in  session. 

6  June,  1920,  to  5  Dec.,  1920,  in  recess. 

6  Dec.,  1920,  to  4  March,  1921,  in  session. 

5  March,  1921,  to  10  April,  1921,  in  recess. 

II  April,  1921,  to  date,  in  session. 

And  yet  (surprising,  as  it  may  seem;  State  of 
Mississippi  v.  Johnson ,  4  Wall.  474)  the  lower  court 
by  its  judgment  of  29  April,  1921,  has  assumed 
to  command  the  Secretary  of  War  to  “restore  the 
said  relator,  William  F.  Creary,  to  the  office  and 
status  of  colonel  of  infantry  *  *  *  and  to  the 

rights  incident  and  belonging  to  said  office  and  status” 
(Judgment,  pp.  52,  53,  fols.  85,  86) ;  blissfully  uncon¬ 
scious  (at  the  moment)  of  the  indisputable  fact  that, 
since  4  March,  1921,  the  power  to  vest  in  Mr.  Creary 
the  office  or  status  of  his  expired  colonelcy  or  of  any 
colonelcy  is  not  possessed  by  the  Secretary  of  War 
or  the  President  of  the  United  States  or  by  the 
Supreme  Court  of  the  District  or  by  all  the  courts 
and  executive  officers  of  the  United  States  combined, 
but  only  by  the  President  and  Senate,  acting  under 
clause  2  of  section  2,  article  2  of  the  Constitution. 

In  the  very  month,  in  which  the  Army  reorganiza¬ 
tion  act  became  law,  the  classification  board,  required 
by  sentence  1  of  section  24b  of  the  act,  met,  to  wit,  at 
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Washington  on  the  14th  of  June,  1920.  It  was 
composed  of  some  of  the  most  distinguished  officers 
of  the  United  States  Army,  in  whose  soundness  of 
judgment  and  fair-mindedness,  the  country  has  com¬ 
plete  confidence;  including,  as  it  did,  Lieutenant 
General  Bullard  and  Major  Generals  Morrison,  Biddle, 
Read,  and  Summerall  (Exh.  3  to  Baker  answer,  fol. 
22). 

It  considered  the  case  of  Col.  Creary  and  pro¬ 
visionally  pronounced  him  unfit;  that  is,  it  classified 
him  in  class  B,  and  of  this,  he  was  notified  the  same 
month.  The  opportunity  to  appear  before  a  court 
of  inquiry,  which  sentence  3  of  the  section  conferred 
upon  Col.  Creary,  was  taken  advantage  of  by  him 
and  he  appeared  before  such  a  court,  convened  at 
Chicago,  21  September,  1920. 

The  promotion  of  Col.  Creary  in  the  meantime,  on 
the  20th  of  July,  to  a  colonelcy  in  the  permanent 
Military  Establishment,  in  spite  of  his  being  pro¬ 
nounced  in  June  to  be  unfit,  affords  no  indication  of 
the  view  on  the  subject  of  his  fitness  entertained  by 
superior  authority.  For  sentence  2  of  the  section 
expressly  gave  him  the  right  to  such  promotion  at 
any  time  before  the  final  classification  in  accordance 
with  sentence  5  thereof. 

In  the  court  of  inquiry,  Col.  Creary  was  furnished 
with  a  full  copy  of  all  the  official  records  upon  which 
his  classification  in  class  B  was  based.  (Sentence  4  of 
section  24b;  Petition,  Art.  4,  p.  3,  fol.  4;  Baker 
answer,  p.  8,  fol.  12.)  These  included  all  unfavorable 
reports,  notations,  or  papers  already  considered  by 
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the  preliminary  or  provisional  classification  board  or 
afterwards  considered  by  the  final  classification  board, 
or  by  the  honest  and  faithful  board.  Col.  Creary 
had  also  the  opportunity  of  examining  his  entire 
service  record  since  his  entering  the  Army,  including 
also  that  part  which  was  not  the  basis  of  his  classifica¬ 
tion  in  class  B.  Before  the  court  of  inquiry,  he 
adduced  such  evidence  and  submitted  such  state¬ 
ments  and  arguments  as  to  him  seemed  advantageous 
and  proper  (Baker  answer,  pp.  8,  11;  fols.  12,  17, 18). 
In  obtaining  his  proofs,  Col.  Creary  had  the  benefit 
of  challenge,  of  the  assignment  of  counsel,  of  the 
compulsory  attendance  of  witnesses,  of  the  privilege 
of  cross-examination,  and  of  the  other  procedure  in 
use  by  courts-martial.  (Articles  of  War,  99-102,  17- 
26,  41  Stat.  759,  807,  790;  Manual  for  courts-martial, 
pars.  461-471.) 

At  the  end  of  the  hearing,  the  court  of  inquiry 
reached  the  conclusion  that  Col.  Creary  was  unfit  to 
remain  in  the  active  service.  A  copy  of  its  opinion 
and  proceedings  was  furnished  to  petitioner  10  Octo¬ 
ber,  1920  (petition,  art.  3,  fol.  4).  In  spite  of  knowl¬ 
edge  of  the  situation  thus  imparted  to  Col.  Creary, 
he  made  no  effort  to  submit,  and  gave  no  notice  that 
he  desired  to  submit  orally  or  in  writing  any  fact, 
representation,  or  argument  to  the  final  classification 
board,  to  the  Secretary  of  War,  to  the  President  of  the 
United  States,  or  to  “the  honest  and  faithful  board” 
until  8  December,  1920,  when  his  attorneys  wrote  to 
ask  for  a  copy  of  the  proceedings  before  the  final 
classification  board  and  before  “the  honest  and  faith- 
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ful  board”  (petition,  art.  6,  p.  4;  Baker  answer,  art. 
5,  6,  p.  8).  This  request  (not  entitled  in  any  event 
to  compliance)  came  too  late;  Col.  Creary  had  been 
discharged  from  the  Army  November  17,  1920,  three 
weeks  before. 

After  action  by  the  court  of  inquiry,  the  record  of 
its  proceedings  and  its  opinion,  as  well  as  Col.  Creary's 
entire  official  record,  were  then  studied,  with  refer¬ 
ence  to  Col.  Creary ’s  fitness  to  remain  in  the  active 
service,  by  the  final  classification  board,  composed  of 
the  same  officers  as  those  who  constituted  the  pre¬ 
liminary  classification  board  (Exh.  3  to  Baker 
answer,  fol.  22).  The  identity  of  personnel  as  be¬ 
tween  the  two  boards  has  been  attacked  by  relators 
as  a  defect,  but  the  point  does  not  seem  entitled  to 
serious  consideration.  (Opinion  of  court,  Creary  rec., 
p.  30,  fol.  48.)  Giving  to  Col.  Creary's  case  the 
“reconsideration”  required  by  sentence  5  of  section 
24b,  they  again  pronounced  him  unfit  and  thus  made 
his  class  B  classification  final.  (Baker  answer,  fol.  18.) 

The  privilege  which,  in  virtue  of  sentence  5  of  sec¬ 
tion  24  b,  the  President  enjoyed  of  intervening  to 
order  further  revision  of  this  final  classification  of 
Col.  Creary  was  not  exercised  by  the  President,  and 
he  did  not  give  personal  consideration  to  the  matter. 
Instead,  he  had  directed  Secretary  Baker  to  do  two 
things  for  him :  (1)  To  determine  whether  Col.  Creary’s 
case  and  other  cases  like  it  were  of  sufficient  impor¬ 
tance  to  justify  the  President  in  devoting  his  personal 
time  and  attention  to  them,  and  if  found  not  to  be  of 
sufficient  importance,  then  (2)  to  determine  what 
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action,  by  way  of  approval  or  otherwise,  was  just 
and  proper,  as  shown  by  the  record  and  the  circum¬ 
stances.  (Baker  answer,  art.  9,  pp.  9,  10;  proposed 
Weeks  answer,  approved,  as  to  accuracy  by  Baker, 
art.  9,  pp.  39,  40;  Brown  affidavit,  par.  3,  p.  45,  fol. 
73 . )  Secretary  Baker  accordingly  studied  the  records 
and  proceedings  in  Col.  Creary’s  case,  determined  that 
the  questions  involved  were  of  insufficient  importance 
to  justify  troubling  the  President,  determined  that 
Col.  Creary  was  unfit  to  remain  in  the  Army  and  that 
there  ought  to  be  no  further  revision  of  his  classifi¬ 
cation  in  class  B,  and  signed  a  formal  certificate  of 
approval  of  such  classification.  (Baker  answer,  p. 
10;  proposed  Weeks  answer,  p.  39.) 

The  proceedings  and  opinion  in  the  court  of  in¬ 
quiry  and  the  official  record  were  next  studied  by 
the  “ honest  and  faithful  board”  in  order  to  ascer¬ 
tain  whether  the  cause  of  Col.  Creary’s  unfitness  for 
continued  military  service  was  his  neglect,  miscon¬ 
duct,  or  avoidable  habits  (sentence  6  of  section  24b). 
This  board,  which  held  its  sessions  in  Washington, 
consisted  of  General  Brewster  and  of  Colonels  Hutch¬ 
eson  and  Howard  (Exh.  5  to  Baker  answer,  fol.  24), 
a  group  of  splendid  officers,  although  greatly  inferior 
in  rank  to  the  classification  board.  This  board,  by 
a  majority  of  two  to  one,  reached  a  conclusion 
adverse  to  Col.  Creary,  holding  that  his  unfitness 
was  due  to  his  own  neglect,  misconduct,  or  avoid¬ 
able  habits  (Baker  answer,  pp.  11,  12;  fol.  18). 

Under  the  President’s  instructions,  Secretary  Baker 
once  more  reviewed  the  case,  agreed  with  the  con- 
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elusion  reached,  and  signed  a  certificate  approving 
this  determination  of  the  cause  of  Col.  Creary’s 
unfitness  (Baker  answer,  p.  10,  fol.  16).  This  was 
followed  17  November,  1920,  by  the  order  discharg¬ 
ing  Col.  Creary  (Exh.  1  to  Baker  answer,  pp.  12,  13; 
fol.  20)  and  by  the  announcement  thereof  (Exh.  2 
to  Baker  answer,  fol.  21). 

The  course  of  the  litigation  instituted  by  Col. 
Creary  to  regain,  by  mandamus,  his  lost  colonelcy 
coincides  almost  exactly  with  that  of  the  French 
litigation  and  will  be  sketched  after  the  underlying 
facts  in  Col.  French’s  case  have  been  summarized. 

V. 

FACTS  TO  WHICH  COL.  FRENCH’S  ACTION  FOR 
MANDAMUS  RELATES. 

The  military  service  of  Col.  John  W.  French,  who 
was  born  7  February,  1874,  began  16  May,  1895, 
when  he  enlisted  as  a  private.  By  promotion,  he 
passed  through  the  various  noncommissioned  grades 
until  he  attained,  14  July,  1920,  that  of  colonel  of 
Infantry,  filling  a  vacancy  created  by  the  reorganiza¬ 
tion  act  of  June  4,  1920.  (41  Stat.  759,  760,  771,  774: 

petition,  French  rec.  fol.  2;  proposed  answer  of  Secre¬ 
tary  Weeks,  French  rec.  p.  34  fol.  49).  The  appoint¬ 
ment  thus  received  by  Col.  French  was  made  by  the 
President  alone  under  the  terms  of  section  51  of  the 
reorganization  act,  quoted  supra  (page  15),  the 
Senate  not  being  in  session.  But  this  appointment, 
under  the  express  terms  of  the  act  authorizing  it, 
was  not  a  permanent  appointment,  but  a  temporary 
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one  limited  by  the  statute  so  as  to  expire  when  the 
officer  should  accept  a  permanent  appointment,  made 
by  the  President,  in  virtue  of  clause  2  of  section  2, 
Article  II  of  the  Constitution,  pursuant  to  nomination 
and  confirmation  by  the  Senate.  In  other  words,  the 
temporary  office  in  the  Regular  Army  created  by 
section  51  of  the  act  was  to  be  superseded,  after 
confirmation,  appointment  and  acceptance,  by  the 
corresponding  permanent  office.  But  the  statute 
provides  a  second  and  alternative  limitation  of  time 
upon  the  duration  of  this  temporary  appointment; 
it  terminates  the  appointment  or  office  on  a  day 
certain,  to  wit,  on  the  4th  of  March,  1921,  in  case  it 
may  not  sooner  have  been  terminated  in  the  first- 
mentioned  alternative  way. 

Col.  French  has  never  received  a  permanent 
appointment  by  the  President  to  the  office  of  colonel 
or  any  other  appointment  thereto  than  the  tem¬ 
porary  appointment  of  14  July,  1920.  He  has  never 
accepted  an  appointment  as  colonel  after  nomination 
and  confirmation.  Therefore,  by  the  unambiguous 
language  of  the  statute  authorizing  his  only  appoint¬ 
ment  as  colonel,  Col.  French’s  office  expired  by 
limitation  of  law  4  March,  1921,  quite  irrespective  of 
any  proceedings  under  section  24b  for  his  elimination. 

The  statement  just  made  is  probably  subject  to 
explanation,  if  not  qualification,  in  one  respect. 
The  last  sentence  of  section  51  (41  Stat.  759,  787) 
recognizes  the  right  to  retirement  of  an  officer  hold¬ 
ing  a  temporary  appointment  of  the  kind  in  question. 
It  seems  to  be  a  fair  implication  that  the  retired 


24 


status  ( which,  in  theory,  involves  tenure  of  a  distinct 
office  from  that  of  an  active  officer),  consequent  upon 
such  retirement,  is  permanent,  like  all  other  retire¬ 
ments;  so  that  Col.  French  continued  to  be  after 
4  March,  1921,  a  retired  colonel  of  the  Regular  Army. 
{In  re  Gen.  McClemand,  29  Ops.  Atty.  Gen.,  598, 
601.)  However,  the  point  just  suggested  is  not 
material  in  the  present  litigation. 

When,  therefore,  the  Supreme  Court  of  the  District, 
by  its  final  judgment  of  29  April,  1921,  assumed  to 
command  the  Secretary  of  War  “to  restore  the  said 
relator  John  W.  French  to  the  office  and  status  of 
colonel  of  Infantry  *  *  *  and  to  the  rights 
incident  and  belonging  to  said  office  and  status” 
(French,  rec.  p.  54,  fol.  81),  it  attempted  just  as  im¬ 
possible  a  thing  as  in  the  Creary  case  and  for  the  same 
reasons  precisely  (supra,  pp.  15-17).  It  may  not  be 
superfluous  to  explain  that  the  quoted  phrase 
“colonel  of  Infantry”  necessarily  refers  to  an  officer 
on  the  active  list  enjoying  full  pay,  a  right  to  quarters 
or  commutation  thereof  and  to  other  allowances  and 
not  to  a  colonel  on  the  retired  list,  who  is  entitled 
only  to  three-fourths  pay  and  has  no  quarters  or 
allowances.  For  there  is  no  such  thing  as  a  retired 
colonel  of  Infantry ;  an  active  colonel  of  Infantry 
becomes,  on  retirement,  merely  a  retired  colonel. 
And,  of  course,  if  Col.  French  is,  and  has  been 
recognized  by  the  War  Department  to  be,  a  retired 
colonel,  mandamus  could  not  “ restore ”  him  to  the 
office  of  retired  colonel  and  could  not  properly  be 


issued  at  all,  merely  to  confirm  that  which  already 
has  full  administrative  recognition. 

Col.  French  underwent  elimination  proceedings 
under  section  24b  of  the  reorganization  act  before  the 
same  preliminary  and  final  classification  board  and 
the  same  “ honest  and  faithful  board”  as  did  Col. 
Creary.  Col.  French  was  pronounced  unfit  for  the 
military  service  both  provisionally  and  finally,  like 
Col.  Creary;  but  unlike  Col.  Creary,  Col.  French’s 
unfitness  was  not  attributed  to  his  neglect,  miscon¬ 
duct,  or  avoidable  habits.  He  was  therefore  retired 
24  December,  1920  (Exh.  6  and  7  to  Baker  answer; 
French  rec.  p.  20),  instead  of  being  discharged. 
Except  for  dates,  every  other  substantial  or  material 
act,  fact,  step,  and  situation  in  the  proceedings  were 
the  same  as  in  the  Creary  case,  including  the  action 
of  Secretary  Baker  in  determining,  by  the  President’s 
antecedent  directions,  that  the  French  case  did  not 
merit  the  President’s  personal  consideration  (pro¬ 
posed  answer  of  Secretary  Weeks,  art.  9;  French 
rec.  pp.  37,  38,  fols.  55,  56;  Brown  affidavit,  par.  3, 
French  rec.  p.  43,  fol.  64)  and  in  determining  that 
the  results  reached  by  the  three  boards  were  just  and 
proper  (Baker  answer,  art.  9;  French  rec.  pp.  12,  13, 
fols.  19-21).  It  seems  idle,  therefore,  to  repeat  these 
facts  with  reference  to  the  French  case. 

The  following  are  features  peculiar  to  the  French 
case.  They  are,  however,  unimportant  legally. 

Col.  French’s  notice  of  being  provisionally  classified 
in  class  B  was  received  in  July,  1920.  His  court  of 
inquiry  met  at  Fort  Sam  Houston,  Texas,  1  Novem- 
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ber,  1920;  and  before  this  court,  he  had  the  benefit 
of  the  assistance  of  military  counsel  (French  rec. 
fol.  3).  He  had  ample  opportunity  for  confidential 
consultation  with  his  counsel  in  discussing  the  records 
and  the  grounds  for  his  classification  and  in  preparing 
to  present  his  case  to  the  court  of  inquiry.  (Proposed 
Weeks  answer;  French  rec.  fol.  51.)  His  copy  of  the 
record  of  the  proceedings  in  the  court  of  inquiry  and 
of  its  concurrence  in  his  class  B  classification  was 
received  on  the  25th  or  30th  of  November,  1920 
(fols.  2,  3). 

The  attorneys  in  Washington,  employed  by 
Colonels  French  and  Creary,  demanded  9  December, 
1920,  that  the  final  classification  board  should  not 
consider  the  case  of  Col.  French  until  they  had  had 
further  opportunity  to  study  the  proceedings  in  the 
court  of  inquiry,  and  that  until  then  no  action 
prejudicial  to  him  should  be  taken  (Exh.  A  to  peti¬ 
tion,  French  rec.  pp.  7,  8,  fols.  11,  12).  The  final 
classification  board  had,  however,  already  considered 
and  decided  the  case,  giving  Col.  French  a  final  classi¬ 
fication  in  class  B.  The  Secretary  of  War  had  also 
already  considered  the  case,  approved  the  result 
reached  by  the  final  classification  board,  determined 
that  the  case  did  not  merit  the  President’s  considera¬ 
tion,  and  determined  that  no  further  revision  should  be 
ordered  (Exh.  B  to  petition,  French  rec.,  fol.  12;  Baker 
answer,  p.  13,  fol.  20).  Whether  “the  honest  and 
faithful  board”  considered  Col.  French’s  case  before 
or  after  9  December,  1920,  does  not  appear  from  this 
record.  Its  action,  however,  was  not  prejudicial,  but 
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favorable  to  Col.  French  (Baker  answer,  French  rec.,  p. 
11,  fol.  17).  The  order  retiring  Col.  French  and  thus 
concluding  the  elimination  proceedings  was  made 
24  December,  1920  (Exh.  7  to  Baker  answer,  p.  20, 
fol.  30.) 

VL 

THE  COTJBSE  OF  THE  LITIGATIONS. 

The  steps  in  these  litigations  were,  with  slight 
exceptions,  common  to  the  two  cases  and  may 
conveniently  be  stated  together. 

A.  THE  PLEADINGS,  THE  HEARING,  AND  THE  DECISIONS 
HOLDING  THE  ANSWERS  TO  BE  LEGALLY  INSUFFI¬ 
CIENT. 

The  Creary  petition  for  mandamus  was  filed 
3  January,  1921,  and  the  French  petition,  21  January, 
1921.  Answers  to  the  petitions  were  interposed  by 
Secretary  Baker  25  January,  1921.  Demurrers  to 
the  answers  were  filed  by  the  two  relators,  31  Jan¬ 
uary,  1921.  The  points  of  law  to  which  the  demurrers 
were  directed  appear  in  the  Creary  record  at  pages 
16-18,  and  in  the  French  record  at  pages  21-22. 
The  demurrers  were  argued  29  January,  1921,  before 
Chief  Justice  McCoy,  who  refused  to  allow  more  than 
five  days  for  the  filing  of  briefs,  although  counsel  for 
the  Government  asked  for  more  time  and  stated 
that  such  a  brief  as  the  Governments  interests  de¬ 
manded  could  not  be  prepared  in  five  days.  Such  a 
brief  as  was  possible  of  preparation  within  the  five 
days  was  accordingly  filed  by  the  Government 

within  that  time.  (Brown affidavit,  French  rec.,  p.  24, 
fol.  35.) 
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Relators'  elaborate  brief  was  ready  for  filing  at 
the  argument  29  January,  1921;  presumably  it  had 
been  in  preparation  since  8  December,  1920.  A 
more  satisfactory  brief  for  the  Government  was  com¬ 
pleted  and  a  draft  thereof  delivered  to  the  Govern¬ 
ment  Printing  Office  for  printing  5  March,  1921. 
Although  informed  of  this  fact,  Chief  Justice  McCoy 
made  his  decision  12  March,  1921,  sustaining  both 
demurrers  on  the  ground  -‘that  the  individual  action 
of  the  President  upon  the  findings  of  the  final  classifi¬ 
cation  board  is  necessary"  (Creary  rec.  pp.  18,  19, 
fol.  30;  French  rec.  p.  22,  fol.  33). 

The  Government  Printing  Office  completed  the 
printed  brief  16  March,  1917.  Two  days  later,  the 
court,  on  applications  made  in  the  name  of  the  de¬ 
fendant,  granted  rules  to  show  cause  why  there  should 
not  be  a  rehearing  of  the  demurrers  on  the  merits 
(Creary  rec.  p.  19 ;  French  rec.  p.  23).  The  rehearing 
was  asked,  not  merely  because  the  Government's  thor¬ 
ough  brief  had  not  been  considered,  but  primarily 
because  the  court  had  apparently  overlooked  the  con¬ 
trolling  effect  of  the  decision  of  the  Supreme  Court  of 
the  United  States  in  U.  S.  v.  Chicago ,  M.  &  St.  P. 
Railway ,  218  U.  S.  233  and  of  the  decision  of  this 
Court  in  Stapleton  v.  Due'll,  17  App.  D.  C.  575,  583 
(French  rec.  pp.  25,  26).  The  rehearing  applied  for 
was,  however,  refused  21  March,  1921  (Creary  rec. 
p.  20,  fol.  33;  French  rec.  p.  28,  fol.  41). 


B.  THE  CONSIDERED  OPINIONS  OF  THE  COURT. 

Having  refused  to  hear  further  argument  on  the 
merits,  Chief  Justice  McCoy  filed  his  considered 
opinions  26  March,  1921  (Creary  rec.  pp.  21-33; 
French  rec.  pp.  29-31).  They  are  reported  in  49 
Wash.  L.  R.  339,  344.  An  effort  was  made  in  the 
Creary  opinion  to  distinguish  U.  S.  v.  Chicago ,  M.  & 
St.  P.  Railway  (Creary  rec.  pp.  26-28),  but  no 
notice  was  taken  of  Stapleton  v.  Dwell.  The  prelimi¬ 
nary  view  of  the  invalidity  of  the  elimination  of  any 
officer  whose  case  had  not  been  personally  considered 
by  the  President  of  the  United  States  was  reaffirmed 
by  the  court.  It  was  also  held  to  be  no  bar  to  the 
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granting  of  mandamus  that  the  two  relators  had  a 
remedy  in  the  Court  of  Claims  (French  rec.  p.  31, 
fol.  45).  The  court  also  held  that  Col.  Creary’s  dis¬ 
charge  was  void  on  the  ground  that  before  “the 
honest  and  faithful  board/’  he  was  entitled  to  a 
further  hearing  on  the  subject  of  neglect,  misconduct, 
and  avoidable  habits ;  which  hearing  he  had  not  had 
(Creary  rec.  pp.  30,  31,  fols.  49-51).  The  various 
other  contentions  put  forward  by  the  relators  were 
overruled. 

The  two  propositions  adopted  by  the  court  and 
peculiar  to  the  Creary  case,  to  which  reference  has 
been  made  (supra,  p.  1),  are  (1)  the  important  doc¬ 
trine  that  an  officer  may  safely  leave  the  court  of 
inquiry  without  giving  evidence  or  information  on  the 
subject  of  what  he  contends  have  been  the  causes  of  his 
acts  and  omissions  that  have  been  regarded  by  the  pre¬ 
liminary  classification  board  as  constituting  or  indicat- 
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ing  his  unfitness  for  the  service  and  may  then  demand 

0 

a  separate  hearing  on  that  subject  before  “the  honest 
and  faithful  board,”  and  (2)  the  proposition  that  an 
unfavorable  opinion  previously  expressed  by  a  mem¬ 
ber  of  one  of  the  War  Department  elimination  boards 
created  by  section  24b  does  not  disqualify  that  mem¬ 
ber  from  functioning  or  invalidate  the  result.  (Creary 
petition,  art.  8,  p.  5,  fol.  8;  answer,  p.  9,  fols.  14,  15; 
decision,  pp.  29,  30,  fol.  48.) 

C.  MOTION  ARGUED  1  APRIL,  1921,  FOR  LEAVE  TO  FILE 

NEW  ANSWERS. 

Immediately  after  the  legal  views  of  the  court 
were  thus  disclosed,  application  was  made  in  the 
name  of  Mr.  Weeks,  the  new  Secretary  of  War,  for 
leave  to  interpose  such  new  answers  or  amended 
answers  as  he  might  choose.  Through  a  misunder¬ 
standing,  this  was  done  without  consulting  Mr. 
Weeks.  This  motion  was  argued  by  both  sides  and 
submitted  1  April,  1921,  the  relators’  contention 
upon  the  argument  being  that  it  was  contrary  to  the 
established  practice  in  actions  for  mandamus  to 
permit  a  new  answer  or  an  amended  answer  in  any 
case.  The  record  before  this  court  is,  however, 
silent  as  to  the  making  of  this  motion,  notwith¬ 
standing  appellant’s  due  designation  of  record 
(Creary  rec.  par.  12,  p.  64,  fol.  105;  French  rec.  par. 
12,  p.  67,  fol.  102).  The  omission  seems  of  no 
moment,  as  the  memorandum  by  which  the  court 
announced  its  decision  of  the  motion  is  duly  included 
in  the  transcript  of  record  (Decision  of  11  April, 
1921:  Creary  rec.  p.  33,  fol.  53;  French  rec.  p.  31,  fol. 


46).  The  decision  and  its  clearly  implied  grounds 
were,  in  effect,  that  Mr.  Weeks,  who  had  never  had  an 
opportunity  to  interpose  his  own  answers,  would  not 
be  permitted  to  answer  the  petitions  in  any  manner 
that  might  seem  good  to  him  (as  a  new  party 
defendant  would  be  entitled  to  do  as  of  right),  but 
that  the  court  would  treat  him  like  a  party  defend¬ 
ant,  who  had  already  answered  and,  in  the  exercise 
of  the  court’s  discretion,  would  permit  him  to  file 
an  amended  answer,  if,  on  presenting  the  desired  * 
new  answer,  the  interests  of  justice  seemed  to  the 
court  to  be  promoted  thereby. 

Mr.  Weeks,  whose  personal  attention  was  now 
called  to  these  cases  for  the  first  time  (Weeks’s  affi¬ 
davit:  par.  1,  Creary  Rec.  p.  33;  French  Rec.  p.  32), 
was  thus  confronted  with  the  question  whether  the 
answers  interposed  by  his  Democratic  predecessor 
in  office  were,  in  fact,  binding  upon  him  legally  and 
affected  his  rights  in  like  manner  as  if  they  had  been 
his  own  answers;  and,  if  he  was  unwilling  to  ac¬ 
quiesce  in  Justice  McCoy’s  apparent  view  that  Mr. 
Baker’s  answers  were  thus  binding,  how  further 
judicial  consideration  of  the  question  could  be  ob¬ 
tained. 

The  Secretary  was  disinclined,  without  further 
urging  upon  the  court  his  rights  as  a  new  litigant,  to 
submit  his  desired  answers  to  be  considered  by  the 
court  on  the  same  basis  as  if  Mr.  Baker,  during  his 
term  of  office,  had  been  moving  to  amend  his  origi¬ 
nal  answers. 


32 


The  attitude  towards  the  War  Department 
which,  from  the  beginning,  Chief  Justice  McCoy  had 
taken,  did  not  seem  to  the  Secretary's  advisers  to 
justify  confidence  that  the  discretion  of  the  court 
(if  it  were  a  matter  of  discretion)  would  be  exercised 
in  favor  of  permitting  new  allegations  that  would 
promote  the  chance  which  the  War  Department 
had  of  justifying,  in  these  actions  of  mandamus,  the 
correctness  or  sufficiency  of  its  proceedings  for  the 
elimination  of  these  officers.  It  seemed  prudent, 
therefore,  to  support  Mr.  Weeks's  contention  that  he 
was  entitled,  as  of  right,  to  plead  for  himself  inde¬ 
pendently  of  Mr.  Baker's  answers,  by  showing 
through  affidavits  that  he  had  not  expressly  or 
impliedly  adopted  Mr.  Baker's  answers  as  his  own. 
It  was  thought  that  it  might  prove  material  (1)  to 
show  that  as  soon  as  Mr.  Weeks  learned  of  the 
pendency  of  these  actions  and  of  the  fact  that 
answers  by  his  predecessor  were  on  file,  Mr.  Weeks 
promptly  asked  the  privilege  of  pleading  for  him¬ 
self;  and  that  it  might  prove  material  also  (2)  to 
show  that  Mr.  Weeks  had  never  appeared  or  been 
served  with  process.  It  was  also  thought  that  Mr. 
Weeks's  rights  as  a  new  litigant  would  be  empha¬ 
sized  by  causing  process  to  be  served  upon  him, 
unless  this  proved  to  be  unnecessary,  because  of  the 
court’s  according  to  him  the  right  to  answer  regu¬ 
larly  enjoyed  by  a  new  party  defendant. 


D.  MOTION  ARGUED  22  APRIL,  1921,  TO  SECURE,  IN  AD¬ 
VANCE  OF  MR.  WEEKS’  GENERAL  APPEARANCE,  RECOG¬ 
NITION  BY  THE  COURT  OF  HIS  RIGHT  TO  PLEAD  AS  A 
NEW  PARTY  DEFENDANT. 

This  motion  constituted  Mr.  Weeks'  first  contact 
with  these  cases.  The  facts  referred  to  under  head¬ 
ing  “C”  supra  were  fully  shown  by  affidavit.  His 
appearance  was  special,  as  seemed  justifiable,  since  he 
was  not  yet  “pleading  to"  ( Harkness  v.  Hydey  98  U.  S. 
476,  479;  Davidson  Marble  Co.  v.  Gibson,  213  U.  S.  10, 
18)  or  otherwise  contesting  the  merits  of  the  actions. 
Such  appearance  seemed  advantageous  for  the  follow¬ 
ing  reason:  If  Mr.  Weeks  and  his  predecessor,  Mr. 
Baker,  constitute  in  law  a  single  party  defendant  in 
each  case,  or  if  there  is  privity  between  them  for  the 
purpose  of  defending  an  action  of  mandamus  analogous 
to  the  privity  between  successive  trustees  for  the  same 
cestui  que  trust  or  successive  receivers  for  the  same 
insolvent  corporation  or  to  the  privity  between 
ancestor  and  heir  in  respect  of  rights  incident  to  the 
tenure  of  land,  Mr.  Weeks  would  doubtless  be  bound 
by  Mr.  Baker's  answer.  For  he  had  been  named  as 
the  party  defendant,  in  substitution  for  Mr.  Baker, 
in  an  order  entered  by  the  court  a  month  before, 
to  wit,  10  March,  1921  (French  rec.  p.  22  fol.  33; 
Creary  rec.  p.  18).  If,  on  the  contrary,  Mr.  Weeks 
and  Mr.  Baker  constitute  in  law  two  different  parties 
litigant  and  there  is  no  such  privity  between  them, 
Mr.  Weeks  would  not  only  be  entitled  to  his  own 
answers,  but  he  would  probably  be  unaffected  by 
any  step  taken  in  the  litigation  until  jurisdiction  of 
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his  person  should  be  acquired  by  the  court  through 
the  service  of  process  or  of  some  notice  in  the  nature 
of  process.  For  Mr.  Weeks  had  not  appeared  volun¬ 
tarily  in  the  action  or  authorized  anyone  to  appear 
for  him  (Weeks’s  affidavit  of  16  April,  1921,  pars. 
1  and  2;  Creary  rec.  pp.  33,  34,  fol.  54;  French  rec. 
p.  32,  fols.  46,  47). 

But  if  Mr.  Weeks  should  authorize  a  motion  to  be 
made  for  the  filing  of  the  answers  which,  by  this  time, 
he  had  caused  to  be  drawn  to  meet  his  views  as  to  the 
material  facts,  such  a  motion  would,  if  made  uncon¬ 
ditionally,  constitute  a  general  appearance.  ( Waters 
v.  Cent.  Trust  Co.,  126  Fed.  469,  471;  Fulton  v. 
Ramsey ,  67  W.  Va.  321,  325,  326;  140  Am.  St.  R. 
969,  973.) 

The  course  pursued  by  Mr.  Weeks  was,  therefore  (as 
was  suggested  by  the  rulings  in  the  two  cases,  last 
cited)  to  move  under  a  special  appearance  for  a  ruling 
that  he  would  be  permitted  to  interpose  the  answers  in 
each  case  desired  by  him,  copies  of  such  answers  being 
annexed  to  the  moving  papers  (Motions  filed  20 
April,  1921;  Creary  rec.,  pp.  33-42;  French  rec., 
pp.  32-40);  undertaking  to  enter  a  general  appear¬ 
ance  and  to  answer,  the  instant  the  rights  of  a  new 
party  litigant  were  accorded  to  him  in  respect  of 
pleading  (Weeks  affidavit:  Creary  rec.,  p.  34,  fols. 
54,  55;  French  rec.,  pp.  32,  33,  fol.  47). 

The  normal  and  simple  mode  of  testing  the  ques¬ 
tion  whether  the  status  of  Mr.  Weeks  was  unaffected 
by  the  acts  of  his  predecessor  in  office  in  appearing 
generally  and  in  answering  to  the  merits  was,  of 
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course  (as  was  frankly  stated  by  counsel  for  Mr. 
Weeks  upon  the  argument  22  April,  1921),  to  move  to 
dismiss  the  action  ( Wilcox  v.  Conklin ,  255  Ill.  604) 
for  want  of  jurisdiction  of  the  substituted  party 
defendant,  unless  relators  took  prompt  steps  to 
enable  the  court  to  acquire  such  jurisdiction  or  to 
move  to  stay  all  proceedings  except  those  directed 
to  acquiring  such  jurisdiction.  But  if  this  motion 
were  granted,  a  subsequent  motion  would  be  needed 
to  obviate  the  effect  of  the  decision,  supra,  of  11  April, 
1921.  In  order  to  save  time,  therefore,  the  attempt 
was  made  to  obtain  recognition  of  Mr.  Weeks’ 
status  as  a  named  party  defendant,  not  yet  served 
with  process,  and  to  obtain  at  the  same  time  recogni¬ 
tion  of  his  consequent  right  to  file  his  own  answer 
upon  appearing  generally. 

It  was  thought  that  he  had  as  much  right  to  do 
this  under  a  special  appearance  and  to  await  the 
decision  of  the  court,  before  electing  to  appear  vol¬ 
untarily,  as  has  a  party  defendant,  before  making  a 
like  election,  to  obtain  the  decision  of  the  court  (a) 
as  to  whether  his  rights  and  liabilities  are  to  be 
adjudicated  by  a  State  court  or  by  a  Federal  court 
(Clark  v.  Wells ,  203  U.  S.  164,  171;  Bryan  v.  N.  & 
W.  Railway  119,  Tennessee  349,  104  S.  W.  523),  or 
(b)  as  to  whether  an  attachment  previously  levied 
against  his  property  is  legally  valid  (Davis  v. 
Cleveland ,)  217  U.  S.  157,  or  (c)  as  to  whether  the 
plaintiff  is  entitled  to  the  lien  on  defendant’s  realty 
conferred  by  a  lis  pendens  theretofore  filed  (Cohen 
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v.  Levy,  58  N.  Y.  Supp.  721),  or  (d)  as  to  whether,  if 
the  defendant  appear,  he  must  answer  the  particular 
declaration  filed  against  him,  deemed  by  him  to  be 
inconsistent  with  the  praecipe  ( Spears  v.  Cleveland , 
etc.,  Railway ,  190  Ill.  App.  616),  or  (e)  as  to  whether 
his  conduct  is  to  be  constrained  by  an  injunction 
previously  granted  against  him  (Regelmann  v.  South 
Shore  Traction  Co.,  123  N.  Y.  Supp.  353),  or  (f)  as  to 
whether  the  plaintiff  must  give  security  for  costs 
( Peterson  v.  Morris ,  98  Fed.  48).  Under  the  expla¬ 
nation  given  in  Lowe  v.  Stringham,  14  Wis.  222,  if 
the  reason  for  not  permitting  motions  which  are  in 
effect,  steps  in  litigating  the  merits  of  the  contro¬ 
versy  to  be  made  without  submitting  to  the  jurisdic¬ 
tion,  a  mere  determination  of  the  question  whether  a 
person  named  as  a  defendant  would  upon  appearing 
be  treated  like  a  real  and  independent  party  litigant 
may  properly  be  moved  for  under  special  appearance. 

Upon  the  argument  22  April,  1921,  this  motion 
was  earnestly  opposed  by  the  relators  on  technical 
grounds,  viz,  that  the  Secretary  of  War,  until  he  had 
submitted  to  the  jurisdiction  of  the  court,  was  not 
entitled  to  any  ruling  as  to  whether  he  had  a  legal 
right  to  interpose  his  own  answers  or  as  to  whether 
the  particular  answers  desired  by  him  were  to  be 
deemed  acceptable  by  the  court  in  the  exercise  of 
its  discretion.  Relators’  counsel  read  at  great  length 
from  judicial  decisions,  which  were  not  so  closely  in 
point  (it  is  thought)  as  those  referred  to  above  or 
which  were  distinguishable  from  this  case  on  the 
ground  that  the  putting  forward  of  the  precise 
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answers  desired  by  Mr.  Weeks  was  not  voluntary, 
but  was  constrained  by  the  decision  of  11  April, 
1921  ( Harkness  v.  Hydey  98  U.  S.  476). 

Not  a  word  was  said  in  argument  by  relators* 
counsel  to  the  effect  that  the  Secretary  of  War  had 
actually  submitted  to  the  jurisdiction  of  the  court, 
but  that  as  a  punishment  for  his  legal  error  in  assert¬ 
ing  the  contrary,  the  court  must  refuse  to  decide  a 
question  which,  aside  from  the  secretary’s  miscon¬ 
ception  and  misstatement  of  his  legal  status,  it  would 
be  the  duty  of  the  court  to  decide.  No  such  argu¬ 
ment  would,  of  course,  be  sound  or  even  plausible, 
for  it  is  the  usual  practice,  after  a  defendant,  under 
special  appearance,  has  contended  unsuccessfully 
that  the  court  has  not  properly  acquired  jurisdiction 
over  him,  that  such  defendant  should  thereafter  plead 
to  the  merits  and  participate  in  the  trial  under 
reiterated  notice  of  special  appearance. 

Toledo  Railways  v.  Hill,  244  U.  S.  49,  51. 

Jones  v.  Jones,  108  N.  Y.  415;  2  Am.  State 
Rep.  447,  449. 

Indeed,  there  are  many  jurisdictions  in  which  the 
subsequent  contesting  of  the  merits  of  the  cause 
must  be  under  reiterated  notice  of  special  appearance, 
else  the  right  to  review  on  appeal  the  ruling  of  the 
trial  court  in  favor  of  its  jurisdiction  over  the  person 
of  the  defendant  is  lost. 

Columbia  &  Puget  S.  Railroad  v.  Moss ,  53 
Wash.  512;  102  Pac.  439. 

In  re  Martin's  Estate,  82  Wash.  226,  144 
Pac.  42. 
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Vulcan  Co.  v.  Harrison,  95  Ark.  588;  130 
S.  W.  583,  584. 

Walsh  v.  Pulitzer  Pub.  Co.,  183  S.  W.  587. 

Payne  v.  Brooke  (Ark.),  217  S.  W.  595,  598, 
599; 

4  C.  J.  1366,  1367,  and  cases  cited. 

This  universally  approved,  and  in  some  jurisdic¬ 
tions  essential  practice  would  receive  a  death  blow, 
if  a  court  were  justified  in  refusing  to  accord  to  a 
defendant  who,  in  the  opinion  of  the  court,  had 
appeared  generally  or  had  been  duly  served  with 
process  and  was  asking  for  relief  appropriate  to  what 
the  court  deemed  to  be  his  actual  status,  merely 
because  he  styled  his  appearance  a  special  appearance 
or  otherwise  preserved  an  attitude  of  denying  the 
jurisdiction  of  the  court  over  him.  As  affected  by 
notices  of  appearance,  as  well  as  by  other  matters, 
the  action  which  a  court  is,  in  duty,  bound  to  take 
depends  always  upon  the  actually  ascertained  status 
of  a  party  litigant,  not  upon  the  assertions  of  such 
party  concerning  his  status. 

Kingsbury  v.  Pac.  Coal  &  Transp.  Co.,  3 
Alaska  41. 

Scarlett  v.  Hicks,  13  Fla.  314,  326. 

For  neglect  of  this  duty,  reversal  was  had  in  Smith 
v.  Smith  (15  Pa.  Super.  Ct.,  366),  which  was  a  suit  for 
divorce.  The  husband  filed  his  libel  for  divorce  17 
February,  1899.  While  the  wife's  motion  for  alimony 
was  pending  and  undecided,  the  husband  discon¬ 
tinued,  submitted  to  a  judgment  for  costs,  and  was 
ordered  not  to  institute  a  new  divorce  suit  without 
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paying  these  costs.  He  did  file  a  second  libel,  how¬ 
ever,  14  November,  1899,  and  without  paying  the 
costs.  Thereupon,  the  wife,  under  notice  of  special 
appearance ,  obtained  a  rule  to  show  cause  seeking 
(1)  a  dismissal  of  the  libel  because  of  disobedience  in 
leaving  these  costs  unpaid  and  (2)  an  order  that  these 
costs  and  a  counsel  fee  be  paid.  Later,  time  to 
answer  the  libel  having  expired,  the  wife’s  default 
was  taken,  the  case  was  set  for  trial  without  notice  to 
her,  and  a  divorce  was  granted.  The  trial  court 
treated  the  appearance,  above  described,  as  a  general 
appearance.  But  apparently,  owing  to  the  appear¬ 
ance  being  limited  in  the  manner  above  stated,  the 
trial  court  regarded  the  wife  as  having  forfeited  her 
right  to  notice  of  trial  or  other  notice  of  proceedings. 
Because  of  this  error  the  wife  obtained  a  reversal, 
the  appellate  court  saying : 

“The”  (trial)  “court  treated  the  appearance 
of  the  wife  as  a  general  one ;  therefore  she  should 
have  been  notified  of  the  discharge  of  the  rule 
taken  at  her  instance  and  of  the  hearing  be¬ 
fore  the  court  and  of  the  taking  of  testimony 
in  the  cause.” 

Smith  v.  Smith ,  15  Pa.  Super.  Ct.,  366. 

Upon  the  argument  of  22  April,  1921,  counsel  for 
the  Secretary  of  War  asserted  the  right  to  obtain, 
in  advance  of  a  general  appearance,  a  ruling  as  to 
whether  the  Secretary  would  be  admitted  to  the 
cause  as  a  new  and  independent  party  litigant, 
referring  to  the  cases  supra,  and  contended  that  the 
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motion  was  merely  a  concrete  form  in  which  the 
submission  of  an  application  for  such  a  ruling  was 
being  made.  What  was  chiefly  asked  in  argument 
was,  however,  that  the  court  disregard  technicali¬ 
ties,  expedite  a  final  disposition  of  the  case,  and  either 
put  the  Secretary’s  chosen  agent  in  a  position  in 
which,  without  violating  the  Secretary’s  instruc¬ 
tions  (Wreek’s  affidavit,  pars.  3  and  4:  Creary  rec., 
p.  34;  French  rec.,  pp.  32,  33,  fol.  47),  he  could 
cause  the  Secretary’s  general  appearance  to  be 
entered  or  enable  the  Secretary  to  reach  the  defi¬ 
nite  determination  to  hold  entirely  aloof  from  the 
litigation  until  the  service  upon  him  of  the  sum¬ 
mons  or  the  equivalent  process  or  notice  which  is 
essential  ( Caledonian  Coal  Co.  v.  Baker ,  196  U.  S. 
432,  442)  to  a  valid  judgment  against  a  successor 
in  office  under  the  nonabatement  act  of  February 
8,  1899  (30  Stat.  822). 

The  court,  however,  made  the  dilatory  decision 
asked  for  by  relators.  The  court  decided  in  sub¬ 
stance  that  the  status  of  Mr.  Weeks  in  the  litigation 
and  his  right  to  answer  would  not  be  passed  on  by 
the  court,  because  the  form  of  the  Secretary’s  appear¬ 
ance  did  not  suffice  to  subject  him  to  the  jurisdiction 
of  the  court.  The  decision  to  this  effect  was  an¬ 
nounced  orally  immediately  upon  the  conclusion  of 
the  argument  (Brown  affidavit  par.  8,  Creary  rec., 
p.  56,  fol.  92;  French  rec.,  pp.  57,  58,  fol.  87)  and  a 

somewhat  obscure  memorandum  of  the  decision  was 

\ 

filed  a  month  later  by  Chief  Justice  McCoy  (Opinion 
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rec.,  p.  42,  fol.  69 ;  French  rec.,  p.  40,  fol.  60)  in  response 
to  a  motion  by  the  Secretary  of  War  designed  to 
cause  the  records  of  the  court  to  show  the  fact  that 
on  the  22nd  of  April,  1921,  the  court  ruled  (1)  that 
the  Secretary  had  not  appeared  generally  and  (2) 
that,  whether  or  not  he  was  entitled  to  interpose  the 
desired  answers  upon  submitting  to  the  jurisdiction 
of  the  court,  he  was  not  entitled  to  interpose  them  or 
to  have  a  ruling  upon  his  right  to  interpose  them, 
until  he  should  have  appeared  generally.  (Motion  of 
3  May,  1921,  par.  1,  Creary  rec.,  p.  53,  fol.  87;  French 
rec.,  p.  54,  fol.  82:  Brown  affidavit,  par.  8,  Creary 
rec.,  p.  56;  French  rec.,  pp.  57,  58.)  In  other  words, 
counsel  for  the  Secretary  of  War  understood  the 
courts  oral  decision  to  be  that,  until  the  Secretary 
should  submit  to  its  jurisdiction,  the  court  would  not 
entertain  any  motion  to  determine  whether  he  would 
be  entitled  to  plead  or  entitled  to  receive  any  of  the 
rights  of  a  new  party  litigant. 

Relator’s  counsel,  on  the  other  hand,  understood 
that  the  court  entertained  and  decided  the  motion  for 
leave  to  file  the  desired  answers.  (Bailey  affidavit, 
Creary  rec.,  p.  48;  French  rec.,  p.  46,  fol.  70.)  The 
court’s  written  memorandum  of  23  May,  1921,  that 
it  had  “ declined  to  entertain  the  motion”  argued  22 
April,  1921,  was  probably  intended  to  be  confirmatory 
of  the  Secretary’s  understanding  of  the  nature  of  the 
ruling  of  22  April,  1921,  i.  e.,  that  the  court  had  ruled 
that  there  had  been  no  general  appearance  for  the 
Secretary  at  any  time  up  to  22  April,  1921.  If  this  is 


not  the  true  nature  of  the  court’s  ruling  on  that  day, 
the  only  other  possible  explanation  is  that,  if  there 
had,  perchance,  been  a  general  appearance  for  the 
Secretary,  the  notice  of  special  appearance  would  be 
treated  as  a  motion  to  withdraw  such  general  appear¬ 
ance  and  to  substitute  therefor  a  special  appearance, 
and  that  such  implied  motion  was  granted.  The 
power  of  the  court  to  permit  this  to  be  done,  whether 
or  not  the  plaintiff  oppose,  is,  of  course,  well  settled. 

Far  don  v.  Washington  Loan  Co.,  44  App. 
D.  C.,  69,  72. 

First  N.  Bank  v.  Cunningham ,  48  Fed.  510, 
517. 

Graham  v.  Spencer ,  14  Fed.  603,  606,  607. 

Woods  v.  Dickinson ,  7  Mackey,  D.  C.  301. 

Becks  v.  Lamont ,  13  How.  Pr.  23. 

Hunt  v.  Brennan,  1  Hun.  213. 

Dana  v.  Adams,  13  Ill.  691. 

E.  PRECAUTIONS  TO  SECURE  SUBSEQUENT  CONSIDERA¬ 
TION  OF  MOTION  FOR  LEAVE  TO  INTERPOSE  THE  DE¬ 
SIRED  ANSWERS;  MOTION  TO  DISMISS  ARGUED  29  APRIL, 
1921;  AND  FINAL  JUDGMENTS  ENTERED  THE  SAME  DAY. 

The  invitation,  22  April,  1921,  of  the  court  to  sub¬ 
mit  to  its  jurisdiction,  so  as  then  to  receive  its  ruling 
as  to  whether  the  desired  answers  might  be  inter¬ 
posed,  was  not  acted  on  immediately  by  the  Secretary 
of  War.  Relators’  counsel  did  not  cause  process  to 
be  served  on  Mr.  Weeks  and  would  not  express  any 
intention  of  so  doing,  notwithstanding  Mr.  Weeks’ 
request  (affidavit  of  16  April,  1921,  last  sentence  of 
par.  3;  Creary  rec.  p.  34;  French  rec.  p.  32)  that 
process  be  served  upon  him,  and  notwithstanding  the 


fact  that  the  court’s  oral  ruling  of  22  April,  1921, 

•  _ 

concerning  the  status  of  Mr.  Weeks  seemed  logically 
to  demonstrate  that  Mr.  Weeks  was  an  independent 
party  defendant  and  entitled  as  such  to  be  served 
with  process,  unless  he  chose  to  appear  voluntarily. 
But  this  deduction  was  hazardous  for  a  litigant, 
unless  some  minute  of  the  nature  of  the  court’s  oral 
ruling  were  made  officially  by  the  clerk  of  the  court. 
The  latter,  however,  although  repeatedly  requested 
to  make  such  minute,  refused  to  do  so,  and  the  court 
declined  to  instruct  him  to  do  so. 

The  simplest  way  to  obtain  the  needed  official  record 
of  the  nature  of  the  ruling  of  22  April,  1921,  seemed 
to  be  through  asserting  the  status  of  Mr.  Weeks  as 
independent  of  the  status  of  Mr.  Baker,  by  means  of  a 
motion  to  dismiss  for  want  of  jurisdiction  of  the  party 
defendant,  Mr.  Baker  having  appeared  voluntarily 
and  Mr.  Weeks  having  refused  to  do  so  and  neither 
of  them  having  been  served  with  process  or  notice 
in  the  nature  of  process.  The  motions  to  dismiss, 
founded  upon  the  same  affidavits  of  the  Secretary  of 
War  as  were  used  upon  the  motion  decided  22  April, 
1921,  were  accordingly  filed  in  each  case  23  April, 
1921  (Creary  rec.  p.  43;  French  rec.  p.  41,  fol.  61), 
with  notice  of  hearing  for  29  April,  1921. 

After  the  filing  of  these  motions  and  on  the  same 
day,  the  Secretary  of  War  instructed  his  special 
attorney  that,  if  the  motions  to  dismiss  should  be 
denied,  steps  should  instantly  be  taken  to  obtain 
consideration  of  his  application  for  leave  to  interpose 
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the  answers  desired  by  him,  through  entering  his 
general  appearance  in  case,  conformably  with  the  oral 
ruling  of  22  April,  1921,  in  case  a  general  appearance 
were  essential  in  order  to  obtain  such  consideration 
from  the  court.  It  was  hoped  that  such  considera¬ 
tion  might  be  had  29  April,  1921,  in  conjunction  with 
the  motion  to  dismiss.  Nevertheless,  in  view  of  the 
disposition  made  of  the  previous  motion  founded 
on  a  special  appearance,  it  was  manifest  that  notice 
of  the  hearing  29  April,  1921,  of  this  additional 
application  for  leave  to  answer  at  once,  unless  the 
Secretary  should  elect  to  appear  generally,  could 
only  be  given  safely  if  the  court,  by  appropriate 
order,  should  preserve  the  special  appearance  of  the 
Secretary  while  giving  the  necessary  notice  to  rela¬ 
tors’  attorneys  and  until  the  motion  to  dismiss 
should  be  decided. 

Accordingly,  a  rule  to  show  cause  in  each  case 
was  presented  to  Chief  Justice  McCoy  late  on  Sat¬ 
urday,  23  April,  1921.  If  signed,  these  rules  would 
have  served  two  purposes,  viz,  (1)  as  preserving  the 
status  of  Mr.  Weeks,  in  respect  of  appearance,  until 
the  motion  to  dismiss  for  want  of  jurisdiction  should 
be  decided,  and  (2)  as  notice  of  motions  to  be  argued 
immediately  after  such  decision,  if  unfavorable  to 
defendant.  The  proposed  rules  were  supported  by 
affidavits  showing  in  detail  the  attitude  of  the 
Secretary,  the  wish  to  modify  very  slightly  the  first 
typewritten  page  of  the  answers  previously  pro¬ 
posed  by  Mr.  Weeks,  and  the  fact  that  the  accuracy 
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of  Mr.  Weeks’s  new  allegations  was  asserted  by  Mr. 
Baker,  as  well  as  by  Mr.  Weeks.  (Proposed  rule 
and  affidavit:  Creary  rec.  pp.  44,  45;  French  rec. 
pp.  41-43,  fols.  62-65.)  The  superseded  first  page 
of  the  proposed  Creary  answer  ends  with  the  words 
“  professional  fitness  to  qualify  an  officer  to  become 
or  to,  ”  at  the  beginning  of  folio  57  on  page  35  of  the 
printed  Creary  record.  The  superseded  first  page 
of  the  proposed  French  answer  ends  with  the  words 
“has  not  held  the  office  of  a,”  near  the  end  of  folio 
48  on  page  33  of  the  printed  French  record.  The 
substituted  first  pages  are  printed  twice.  (Creary 
rec.  p.  46;  Exh.  F,  pp.  58,  59.  French  rec.  pp.  43, 
44;  Exh.  F,  p.  61.) 

The  proposed  rules  to  show  cause,  however,  were 
refused  by  Chief  Justice  McCoy  and  his  refusal  was 
made  a  matter  of  record,  the  papers  being  filed  25 
April,  1921  (signed  refusal,  Creary  rec.  p.  46,  fol. 
75;  French,  rec.  p.  42,  fol.  63). 

As  the  intention  of  the  Secretary  of  War  to  move  to 
interpose  his  own  answers,  if  the  actions  were  not 
dismissed  and  as  soon  as  such  a  motion  could  be  made 
without  prejudicing  his  right  to  a  decision  on  the 
motion  to  dismiss,  was  thus  officially  communicated 
to  the  court,  it  was  thought  that  the  court  would 
deem  itself  precluded  from  ordering  peremptory 
writs  of  mandamus  without  affording  opportunity 
to  present  such  motions  after  its  prospective  decision 
on  the  motions  to  dismiss. 
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It  was  also  thought  that  relators’  attorneys  would 
be  precluded  in  fairness  from  asking  for  peremptory 
writs  before  such  opportunity  had  been  afforded,  if 
they  were  informed  of  the  intention  of  the  Secretary. 

Predicated,  therefore,  on  the  hypothesis  that  the 
motions  to  dismiss  would  be  overruled,  formal 
motions  were  drawn  in  the  two  cases,  asking  for  leave 
to  interpose  the  desired  answers  and  expressly 
tendering  any  appearance  that  might  be  deemed 
necessary  to  secure  consideration  of  the  motions. 
(Exh.  B.,  Creary  rec.  pp.  56,  57;  French  rec.  p.  58.) 
Before  court  opened  on  the  29th  of  April,  1921, 
formal  service  of  these  motions  (Exh.  B)  on  relators’ 
attorneys,  with  the  affidavits  of  the  Secretary  of  War 
and  of  the  Acting  Judge  Advocate  General  of  the 
Army  (Exh.  C  and  D;  Creary  rec.  pp.  57,  58;  French 
rec.  pp.  59,  60)  and  other  papers  (Exh.  E  and  F; 
Creary  rec.  pp.  58,  59;  French  rec.  pp.  60,  61)  in  sup¬ 
port  of  the  motions,  together  with  notices  of  hear¬ 
ing  (Exh.  G,  Creary  rec.  p.  59;  French  rec.  p.  62), 
was  attempted.  Service  was,  however,  tendered  on 
condition  that  service  at  that  time  should  not  be 
deemed  a  waiver  of  the  Secretary’s  right  to  a  deci¬ 
sion  on  the  motions  to  dismiss.  Relators’  attorneys 
refused  to  accede  to  this  condition  and  refused  to 
take  the  motion  papers.  (Affidavit,  par.  3,  Creary 
rec.  p.  54;  French  rec.  p.  56.)  They  were,  however, 
informed  orally  of  the  Secretary’s  intention  to  move 
on  general  appearance,  if  and  as  soon  as  the  motions 
to  dismiss  should  be  decided. 
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Upon  the  opening  of  court  29  April,  1921,  the  first 
step  taken  wlas  to  present  to  the  court  the  motions 
and  motion  papers,  service  of  which  on  relators ’ 
attorneys  had  been  attempted  in  the  manner  just 
stated;  and  to  apply  for  leave  to  file  them  as  of  the 
instant  of  time  that  the  court  should  make  its 
decipion  upon  the  motions  to  dismiss.  The  court 
ruled  orally  that  the  applications  would  receive  con¬ 
sideration  when  the  motions  to  dismiss  should  be 
decided.  The  clerk  of  the  court  was  requested  to 
make  a  minute  of  these  applications  and  of  the  rul¬ 
ing  thereon,  but  he  did  not  do  so.  (Affidavit,  pars. 
2,  5;  Creary  rec.,  pp.  54,  55;  French  rec.,  p.  55,  56.) 

i 

The  court  never  did  give  these  applications  con¬ 
sideration  or  afford  opportunity  for  their  considera¬ 
tion. 

The  second  step,  29  April,  1921,  was  to  present  the 
motions  to  dismiss.  Relators’  counsel  read  an  affi¬ 
davit  (Bailey  affidavit  of  28  Apr.,  1921,  Creary  rec., 
pp.  47-49;  French  rec.,  pp.  44-46)  demonstrating 
the  immaterial  fact  that  if  certain  steps  in  the  litiga¬ 
tion  had  been  taken  with  the  knowledge  or  consent 
of  the  Secretary  of  War,  or  under  authority  conferred 
by  him,  they  would  have  constituted  a  general  appear¬ 
ance  by  him.  No  effort  was  made,  however,  to  con¬ 
trovert  or  question  the  fact,  affirmatively  and  ex¬ 
pressly  shown  by  Mr.  Weeks’s  own  affidavit  (Creary 
rec.,  pp.  33,  34;  French  rec.,  p.  32),  that  such  steps 
were  actually  taken  without  his  knowledge,  consent, 
or  authority.  In  respect  of  the  matters  raised  by 
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the  affidavit  of  relators’  attorney,  the  record  contains 
certain  explanations  and  corrections.  (Brown  affi¬ 
davit,  par. 7:  Creary  rec.,  pp.  55,  56 ;  French  rec.,  p.  57.) 

The  court  overruled  the  motions  to  dismiss,  stat¬ 
ing  that  it  deemed  the  Secretary’s  appearance  to  be 
general .  There  had  been,  of  course,  no  new  acts  or 
occurrences  relevant  to  this  subject  since  22  April, 
1921,  when,  at  the  instance  of  relators’  counsel,  the 
court  ruled  that  the  Secretary’s  then  pending  motion 
could  not  be  considered,  because  his  appearance  was 
not  general.  In  making  the  contrary  decision,  29 
April,  1921,  also  at  the  instance  of  relators’  counsel, 
it  is  to  be  assumed  that  the  court  must  have  been 
influenced  by  assertions  contained  in  the  affidavit  of 
relators’  attorney,  although  all  of  these  assertions 
related  to  facts  judicially  known  to  the  court  22 
April,  1921. 

The  third  step  taken  by  counsel  for  the  Secretary 
of  War  in  court  29  April,  1921,  followed  instantly 
upon  the  court’s  oral  announcement  of  the  decision 
to  overrule  the  motions  to  dismiss.  It  consisted  in 
asking  leave  to  file  immediately  the  motions  presented 
to  the  court  earlier  on  the  same  day  (Exh.  B  and 
papers  annexed:  Creary  rec.  pp.  56,  57;  French  rec. 
pp.  58,  59),  in  asking  immediate  consideration  of  these 
motions  on  the  merits,  and  in  tendering  a  general 
appearance  for  Mr.  Weeks,  if  deemed  by  the  court 
necessary,  in  order  to  obtain  consideration  for  these 
motions.  The  court,  however,  gave  no  consideration 
to  these  applications  and  made  no  express  ruling  in 
respect  of  them.  Final  judgments,  ordering  per- 
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emptory  writs  of  mandanus  in  both  cases  were 
handed  to  Chief  Justice  McCoy  by  relators'  counsel 
and,  before  counsel  for  the  Secretary  of  War  had 
finished  his  remarks  in  support  of  the  last-mentioned 
motions,  these  final  judgments  were  signed  by  Justice 
McCoy.  (Judgments,  Creary  rec.,pp.  52,  53;  French 
rec.,  p.  54,  fol.  81.)  Counsel  for  the  Secretary  of  War 
requested  the  clerk  of  the  court  to  make  a  minute  of 
the  proceedings  of  the  court,  in  respect  of  the  motions 

of  the  Secretary  of  War  for  leave  to  interpose  his 

•  •  • 

own  answers,  to  wit,  the  proceedings  after  the  motion 
to  dismiss,  as  well  as  the  proceedings  before  that 
motion.  The  clerk  declined  to  make  such  minute 
and  the  court  refused  to  direct  the  clerk  to  do  so. 
(Affidavit,  pars.  4,  5:  Creary  rec.  pp.  54,  55;  French 
rec.  p.  56.) 

F.  EFFORTS  AFTER  JUDGMENT  TO  SECURE  A  COMPLETE 
RECORD  OF  THE  JUDICIAL  PROCEEDINGS  OF  THE  LOWER 
COURT  FOR  REVIEW  BY  THIS  COURT. 

On  the  same  day  on  which  the  motions  to  dismiss 
were  overruled  and,  almost  simultaneously,  final 
judgments  were  entered,  while  the  executive  depart¬ 
ment  of  the  United  States  Government  was  still 
asking  the  judicial  for  an  opportunity  to  plead  and 
prove  the  material  facts  involved  in  these  cases,  an 
order  was  drawn  for  presentation  ex  parte  to  Chief 
Justice  McCoy.  (Order  Exh.  H:  Creary  rec.  pp.  59, 
60;  French  rec.  p.  62  fol.  94.)  This  order,  if  signed, 
would  have  recorded,  by  way  of  recitals,  the  material 
judicial  proceedings  of  29  April,  1921,  which  the  clerk 
had  refused  to  record  and  it  would  have  expressed 
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what  (it  is  assumed)  Chief  Justice  McCoy  intended 
to  be  his  ruling  upon  the  defendant’s  applications 
29  April,  1921,  other  than  the  motions  to  dismiss,  i.  e., 
it  would  have  overruled  them.  This  order  was  pre¬ 
sented  29  April,  1921,  at  the  Judge’s  chambers,  but 
after  he  had  left.  The  following  day,  it  was  left  with 
his  legal  secretary.  He  refused  2  May,  1921,  to  sign 
it,  directing  that  notice  of  motion  be  given.  (Affi¬ 
davit  par.  6:  Creary  rec.  p.  55 ;  French  rec.  pp.  56,  57.) 

A  motion  (Creary  rec.  p.  53;  French  rec.  pp.  54, 
55,  fol.  82)  designed  to  accomplish  the  same  result 
and  also  to  cause  the  records  of  the  court  to  disclose 
the  true  nature  of  the  ruling  made  22  April,  1921, 
was  accordingly  drawn  and  filed  3  May,  1921.  After 
various  postponements,  it  was  argued  23  May,  1921. 
No  difference  of  recollection  developed  as  to  what 
actually  occurred  in  the  court  room  29  April,  1921, 
but  only  difference  of  opinion  as  to  how  far  it  was 
proper  to  permit  the  record  to  show  the  nature  of 
those  occurrences.  As  to  the  proceedings  of  22 
April,  1921,  the  court  was  prevailed  on  to  file  a 
memorandum  (Creary  rec.  p.  42,  fol.  69;  French 
rec.  p.  40,  fol.  60),  to  which  reference  has  already 
been  made  (supra,  pp.  40,  41).  As  to  the  proceedings 
of  29  April,  1921,  the  motion  to  supplement  the  record 
was  denied  27  May,  1921  (docket  entry,  Creary  rec. 
p.  67;  French  rec.  p.  69). 

B.  ERRORS  RELIED  ON  BY  APPELLANT. 

All  of  the  errors  that  have  been  assigned  (Creary 
rec.  pp.  60-64;  French  rec.  pp.  63-66)  are  relied  on 


as  grounds  for  reversal.  This  court  is  therefore  asked 
to  treat  the  pages  of  the  two  records  (Creary  rec. 
pp.  60-64;  French  rec.  pp.  63-66)  on  which  the 
assignments  of  errors  are  printed  as  parts  of  this 
brief  in  like  manner  as  if  reprinted  totidem  verbis  at 
this  point  of  the  brief. 

The  errors  relied  on  are  stated  specifically  in  the 
assignments.  They  may,  perhaps,  advantageously 
be  classified  and  stated  in  general  terms. 

1.  The  lower  court  granted  an  order  for  mandamus 
in  the  French  case  on  the  sole  ground  that  the  per¬ 
sonal  consideration  of  the  President  of  the  United 
States,  which  was  not  bestowed  upon  the  elimination 
proceedings,  was  legally  necessary  to  a  valid  result. 
In  the  Creary  case,  it  granted  the  order  for  mandamus 
on  the  same  ground  and  also  on  the  ground  that  a 
hearing  before  “the  honest  and  faithful  board,” 
which  was  not  accorded  to  Col.  Creary,  was  legally 
necessary  to  a  valid  discharge.  These  are  the  funda¬ 
mental  and  important  errors  to  which  the  attention 
of  this  court  is  primarily  requested.  They  consti¬ 
tute  the  first  class  or  group  of  errors  relied  on. 

2.  But  even  if  the  elimination  proceedings  had  been 
invalid  or  tainted  with  error,  mandamus  was  not  the 
proper  remedy,  because :  (a)  the  Secretary  of  War  has 
not  left  unperformed  any  duty  enjoined  upon  him  by 
law;  (6)  the  action  which  relators  seek  now  to  coerce 
can  not  be  said  to  be  action  required  of  anyone  by  a 
“clear  and  indisputable”  mandate  of  statute,  but  is 
attended  with  doubt  and  difficulty;  (c)  the  action 
sought  involves  judgment  and  discretion  and  accom- 


plishes  a  practical  injustice  to  the  Army;  ( d )  the  re¬ 
lators  have  another  adequate  remedy ;  and  (e)  the 
discharge  of  Col.  Creary  was,  in  any  event,  good  under 
the  118th  Article  of  War. 

3.  Since  these  actions  were  instituted,  the  terms  of 
the  office  of  the  two  officers  have  expired  by  statutory 
limitation,  a  fact  which  the  lower  court  ought  to 
have  permitted  appellant  to  show  by  a  plea  of  puis 
darrein  continuance.  To  order  the  Secretary  of  War 
to  restore  them  to  offices  which  no  longer  exist  or  to 
usurp  the  functions  of  the  legislature  in  creating  new 
offices  for  them  would  be  ordering  a  vain  and  futile 
thing.  The  judgments  or  orders  appealed  from  were 
on  this  ground  erroneous  when  entered,  but  even  if 
the  changed  situation  had  occurred  after  the  date 
of  those  judgments,  this  court  must  have  granted 
reversals. 

4.  But  even  if  in  the  abstract  relators  had  been 
entitled  to  writs  of  mandamus,  their  right  thereto 
was  not  shown  by  proper  proceedings  in  the  lower 
court.  The  fourth  group  of  errors  consists,  therefore, 
in  the  action  of  the  lower  court  in  conducting  pro¬ 
ceedings  without  acquiring  jurisdiction  of  the  person 
of  Mr.  Weeks  and  in  deciding  that  it  had  acquired 
such  jurisdiction,  instead  of  dismissing  the  actions;  in 
refusing  to  allow  Mr.  Weeks  to  plead  or  even  to 
amend  Mr.  Baker's  answers,  and  in  refusing  oppor¬ 
tunity  to  present  motions  to  this  end;  and  in  refusing 
to  make  a  proper  record  of  its  proceedings  or  to 
correct  or  supplement  the  same.  ( Thomas  v.  EUiott > 
215  Mo.  598;  114  S.  W.  987.) 
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5.  In  addition  to  the  errors  complained  of  by 
appellant,  it  will  be  pointed  out  that  those  rulings 
of  the  lower  court  which  were  in  appellant’s  favor 
were  correct;  in  other  words,  that  the  judgments 
below  can  not  be  supported  on  grounds  other  than 
those  assigned  by  the  lower  court. 

C.  POINTS  OF  LAW. 

There  are,  of  course,  no  issues  of  fact  in  these  cases, 
since  the  latter  were  disposed  of  below  on  demurrers 
to  the  answers.  The  principal  question  is  as  to 
whether  the  Baker  answers  were  legally  sufficient 
to  justify  refusing  the  writs  of  mandamus  prayed 
for  by  the  relators  and  the  only  other  issues  are  the 
legal  questions  referred  to  supra. 

I. 

THE  VITAL  ERRORS  OF  THE  LOWER  COURT. 

This  group  of  errors  includes  those  incident  to  the 
erroneous  doctrines  upon  which  the  lower  court 
expressly  founded  its  decisions  (Opinions  Creary 
rec.  pp.  21-33;  French  rec.  pp.  29-31).  By  “vital” 
in  the  above  heading,  is  meant  of  vital  importance  to 
the  War  Department  with  reference  to  further 
elimination  proceedings.  It  is  hoped  that  this  court 
will  pass  upon  the  questions  under  this  head,  whether 
or  not  it  feels  called  upon  to  consider  the  other 
points  of  the  case  (see  supra,  pp.  9-11). 
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PERSONAL  ACTION  BY  THE  PRESIDENT  IS  NOT  REQUIRED 

IN  THE  DOING  OF  ANY  ACT  INCIDENT  TO  THE  RETIR¬ 
ING  OR  DISCHARGE  OF  AN  OFFICER  UNDER  SECTION 

24b. 

This  is  true  because: 

(1)  Under  the  system  provided  by  Congress,  the 
purposes  of  section  24b  of  the  Army  reorganization 
act  are  to  be  carried  into  effect  through  action  by 
others,  giving  the  President  a  mere  privilege  or 
option  of  intervening,  if  he  desires  (sentence  5  of 
sec.  24b).  Properly  construed,  the  statute  indi¬ 
cates  a  purpose  to  require  action  by  the  Executive; 
that  is,  by  the  President  and  his  proper  subor¬ 
dinates  in  the  War  Department  chosen  by  him,  but 
not  action  by  the  President  personally. 

(2)  Were  a  Presidential  review,  or  other  Presiden¬ 
tial  act  required  by  section  24b,  personal  action  by 
the  President  would  not  be  necessary,  because  no  judi¬ 
cial  function  is  involved  therein  or  in  carrying  into 
effect  any  of  the  purposes  of  the  statute. 

A. 

THE  STATUTE  DOES  NOT  PURPORT  TO  REQUIRE, 
AND  DOES  NOT  REQUIRE,  PERSONAL  CONSIDERATION 
AND  ACTION  BV  THE  PRESIDENT.  THE  LOWER  COURT 
ERRED  IN  HOLDING  RELATORS  TO  BE  ENTITLED  TO  SUCH 
PERSONAL  ACTION. 

(a)  Appropriate  principles  for  ascertainment  of  con¬ 
gressional  intent  in  this  regard. 

It  should  be  remarked  at  the  outset  that  no  pre¬ 
sumption  or  intendment  should  be  indulged  in  favor 
of  officers  so  as  to  retain  them  in  office  by  adding  to 
the  safeguards  and  means  of  protection  which  Con- 
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gress  has  expressely  provided  for  them  other  safe¬ 
guards  and  means  of  protection  not  expressly  pro¬ 
vided.  This  is  true  for  t^yo  reasons:  (1)  The  pur¬ 
pose  of  Congress  in  section  24b  to  save  the  country 
the  expense  of  maintaining  officers  whose  services 
do  not  measure  up  to  the  standard,  which  Congress 
has  indisputably  intrusted  to  the  military  authorities 
to  fix,  is  one  which  should  be  promoted,  not  hampered 
by  the  courts.  The  courts  should  not,  therefore, 
interpose  obstacles  to  eliminations  ordered  by  the 
War  Department,  especially  obstacles  not  known  to 
former  military  practice,  unless  it  is  shown  both 
affirmatively  and  clearly  that  the  interposition  of 
these  obstacles  is  authorized  by  Congress.  (2)  An 
Army  officer  has  no  personal  claim  upon  his  office. 
He  holds  it,  in  theory,  only  because  and  so  long  as 
it  is  advantageous  to  his  country  that  he  should  do 
so. 

These  propositions  are  too  well  settled  to  justify 
reference  to  more  than  a  very  few  authorities. 

1.  In  the  war  through  which  the  world  has  recently 
passed,  just  as  in  the  Civil  War,  Army  officers  were 
so  badly  needed  that  there  was  no  very  careful 
scrutiny  as  to  fitness.  All  this  changed  with  the 
termination  of  the  war.  The  acts  passed  after  each 
of  these  wars  for  the  elimination  of  unfit  or  surplus 
officers  are  therefore  to  be  construed  by  applying  to 
such  acts  similar  reasoning  and  principles;  and  this 
is  none  the  less  true  because  the  reorganization  act 
of  1920  contemplates  an  annual  weeding  out,  whereas 
the  act  of  July  15,  1870  (16  Stat.  315),  provided  for 


a  continuous  process  of  weeding  out  and  fixed  a  time 
limit  for  the  completion  of  the  process. 

In  Street  v.  U.  S.  (24  Ct.  Cls.  230,  133  U.  S.  299) 
it  was  held,  in  substance,  that  the  elimination  act  of 
1870,  supra,  must  be  given  a  liberal  interpretation; 
not  reading  into  it  any  procedural  or  other  restric¬ 
tions  or  requirements  not  plainly  imposed  by  Con¬ 
gress  and  not  treating  the  results  as  invalid,  even 
where  such  requirements  were  wrongfully  disre¬ 
garded,  unless  the  congressional  purpose  to  make 
the  requirements  in  question  conditions  precedent 
to  valid  eliminations  were  clearly  expressed. 

Lieut.  Street,  who  had  been  mustered  out  in  virtue 
of  the  elimination  act  of  1870,  supra,  sued  for  pay  on 
the  theory  that  the  order  mustering  him  out  was 
invalid.  The  statute  required  that  officers,  mustered 
out  without  being  accorded  a  hearing  on  the  issue 
of  fitness;  must  have  been  placed  on  the  supernu¬ 
merary  list  by  January  1,  1871;  whereas  Lieut. 
Street,  who  had  no  hearing,  was  so  placed  January 
2,  1871. 

In  a  preliminary  statement  of  facts  and  principles, 
before  proceeding  to  hold  that  noncompliance  with 
the  statutory  requirement  did  not  in  that  case 
vitiate  the  result,  Mr.  Justice  Brewer  said : 

“In  1869  and  1870,  acts  of  Congress  were 
passed  looking  to  a  reduction  in  the  Army, 
and  the  order  in  question  was  made  in  pur¬ 
suance  pf  the  last  of  these  acts.  The  intent 
of  Congress  is  obvious,  and  all  proceedings 
had  to  carry  such  intent  into  effect  should  be 


57 


liberally  construed ,l  and  not  subjected  to 
any  such  technical  limitations  as  will  thwart 
such  obvious  purpose.” 

Street  v.  U.  S.f  133  U.  S.  299,  300. 

Not  only  because  of  facilitating  the  attainment  of 
the  main  congressional  purpose  (the  elimination  of 
the  unfit),  should  the  courts  refrain  from  interposing 
obstacles  not  clearly  sanctioned  by  Congress,  but  also 
because  it  must  be  assumed  that  Congress  has  not 
intended  to  burden  the  War  Department  with  new 
limitations  and  restrictions,  as  compared  with  the 
methods  previously  in  use,  unless  Congress  has 
declared  its  will  affirmatively  and  unequivocally,  to 
that  effect. 

The  discharge  and  retirement  of  officers  have,  in¬ 
deed,  always  been  by  presidential  authority  and  orders 
of  discharge  have  usually  recited  “  By  direction  of  the 
President.”  But  it  is  a  fact  that  is  perfectly  familiar 
to  this  court  and  to  the  community  that  the  personal 
consideration  of  individual  cases  (other  than  those 
involving  court-martial  convictions)  by  the  President 

1  Quoted  language  is  freely  italicized  throughout  this  brief 
in  order  to  direct  attention  to  the  relation  of  ideas  between 
the  argument  of  the  brief  and  the  thought  of  the  quoted 
authority.  Each  quoted  passage  is,  therefore,  to  be  read 
as  if  it  were  followed  by  the  explanation :  11  Italics  are  those 
of  the  author  of  this  brief.”  Phrases  are  also  occasionally 
inserted  in  quoted  passages,  throughout  this  brief,  in  order 
to  make  the  meaning  clear,  without  having  instant  recourse 
to  the  full  text  of  the  original.  Such  inserted  phrases  are 
distinguished  from  the  quoted  language  by  not  being  within 
quotation  marks  and  this  fact  is  further  emphasized  by 
using  parentheses. 


has  never  been  deemed  essential  and  has  seldom  been 
had.  The  authority  of  the  President  is  exercised 
in  the  true  sense,  when  he  authorizes  the  Secretary 
of  War  to  order  discharges  and  retirements  in  his 
name;  and  a  discharge  or  retirement  is  by  his  “direc¬ 
tion,”  in  the  true  sense,  when  he  directs  that  those 
who  have  been  selected  for  discharge  or  retirement 
by  the  Secretary  of  War,  shall  be  discharged  or  retired, 
as  the  case  may  be. 

The  well-established  practice  under  which  discharges 
and  retirements  are  regularly  accomplished  without 
personal  attention  by  the  President,  although  in 
orders  of  discharge  and  of  retirement,  recitals  are 
used  to  the  effect  just  stated,  is  doubtless  a  fact 
of  which  this  court  is  entitled  to  take  judicial 
notice.  It  is  also  sufficiently  indicated  by  the  record 
before  this  court  (Exh.  1  and  2  to  Creary  ans.,  rec. 
pp.  12,  13;  French  petition,  art.  7,  rec.  p.  4;  Exh. 
6  and  7  to  French  ans.,  rec.  p.  20) ;  for  it  can  not  be 
assumed  that  the  highest  officers  of  the  Army  and  of 
the  War  Department  would  order  discharges  and 
retirements  expressly  “by  direction  of  the  President” 
in  cases  in  which,  as  the  pleadings  show,  there  was 
no  presidential  consideration  of  the  individual  records, 
unless  the  custom  of  the  service  sanctioned  discharges 
and  retirements  without  personal  consideration  by 
the  President  of  individual  cases  and  sanctioned  the 

use  of  the  phrase  “by  direction  of  the  President”  to 

✓ 

denote  compliance  with  the  system  of  distribution  of 
duties  and  responsibilities,  which  system  had  been 
directed  by  the  President. 
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2.  There  are,  no  doubt,  many  other  reasons  why 
the  courts  should  not  hamper  eliminations  of  officers 
from  the  Army  under  section  24b  by  adding  terms 
thereto  by  implication.  One  other  reason  is,  how¬ 
ever,  deemed  sufficient,  viz,  that  officers  have  no 
actual  claim  upon  or  property  interest  in  their 
offices. 

Public  offices  are  trusts  for  the  benefit  of  the 
State  or  Nation,  but  the  incumbents  thereof  have 
no  contract  right  or  property  right  to  be  continued 
therein.  They  have,  therefore,  no  standing  to  ob¬ 
ject  to  arbitrary  or  even  capricious  removal  by  the 
proper  authority. 

Butler  v.  Pennsylvania ,  10  How.  402,  416. 

Newton  v.  Mahoning  Co.,  100  U.  S.  548,  559, 
and  cases  cited  therein. 

Taylor  v.  Beckham ,  178  U.  -S.  548,  577. 

Wilson  v.  North  Carolina ,  169  U.  S.  586. 

Boyd  v.  Nebraska ,  143  U.  S.  135. 

This  proposition  applies  a  muUo  fortiori  to  Army 
officers 

Blake  v.  United  States,  103  U.  S.  227,  232. 

Crenshaw  v.  United  States ,  134  U.  S.  99. 

whose  tenure  of  office  is  “among  the  frailest  known 
to  the  law.” 

Street  v.  United  States,  24  Ct.  Cls.  230,  247. 

• 

Whether  the  courts  might,  if  necessary,  add  terms 
to  section  24b  by  construction  on  the  theory  that 
where  Congress  has  not  plainly  conferred  a  right  of 
summary  or  arbitrary  removal,  it  may  be  assumed 
that  Congress  did  not  intend  to  confer  such  right, 
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does  not  merit  discussion;  for  there  is  no  question 
in  these  cases  in  respect  of  summariness  or  arbi¬ 
trariness  in  ordering  the  discharge  of  Col.  Creary  and 
the  retirement  of  Col.  French.  After  painstaking 
investigation,  it  was,  by  competent  authority,  found 
as  a  fact  that  the  former  was  unfit  and  had  caused 
his  unfitness  by  misconduct  and  that  the  latter  was 
unfit,  although  not  guilty  of  misconduct.  Indeed, 
their  unfitness  stands  virtually  admitted  by  each  of 
them.  (Demurrer  to  Creary  ans.,  art.  2,  denying 
last  two  typewritten  lines,  which  are  the  same  as 
last  three  printed  lines  of  art.  2  of  petition,  Creary 
rec.  pp.  3,  7;  demurrer  to  French  ans.,  art  3,  rec. 
p.  10;  see  also  proposed  Weeks  answers,  Creary  rec. 
p.  35,  fols.  57,  58;  French  rec.  p.  34,  par.  3.) 

Moreover,  upon  any  possible  interpretation  of  sec¬ 
tion  24b,  such  investigation  of  the  merits  of  officers  is 
required  by  its  express  language  as  to  exclude  the 
possibility  of  summary  or  arbitrary  discharges  or  re¬ 
tirements  under  the  authority  conferred  by  the  act. 
What  Congress  has  plainly  given  to  officers  in  section 
24b  shows  that  Congress  has  studied  the  entire  subject 
and  has,  in  words,  provided  all  the  safeguards  which  it 
deemed  necessary  for  their  protection.  It  is  not  for 
the  courts  to  encroach  upon  the  functions  of  Congress 
by  providing  additional  safeguards. 

The  interest  of  Army  officers  in  their  offices  is  no 
more  a  property  right  than  the  interest  of  civil- 
service  employees  in  their  positions. 

Carr  v.  Gordony  82  Fed.  373. 

Morgan  v.  Nunny  84  Fed.  551,  553. 
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For  the  benefit  of  such  employees,  certain  steps, 
somewhat  analogous  to  those  prescribed  in  section 
24b  for  Army  officers,  must  now  be  taken  before 
these  civil-service  employees  are  eliminated. 

Act  of  Aug.  24,  1912,  sec.  6;  37  Stat.  655 
(Comp.  St.  3287). 

United  States  ex  rel  Newcomer  v.  Post¬ 
master  of  Buffalo ,  221  Fed.  687. 

All  of  them  are  entitled  before  elimination  to  “due 
process  of  law”  in  a  general  sense,  but  not  in  the 
constitutional  sense.  That  is,  they  are  entitled  to 
the  benefit  of  those  proceedings,  only,  which  the 
statute  has  actually  created  for  them.  It  was  in 
this  sense  only  that  the  Supreme  Court,  speaking 
through  Mr.  Justice  McKenna  in  Reaves  v.  Ains¬ 
worth  (219  U.  S.  296,  299),  said  of  the  act  of  October  1, 
1890  (26  Stat.  562)  for  the  promotion  or  elimination 
of  officers: 

uThis  statute  constitutes  the  law  of  the  case.)y 

Mr.  Justice  McKenna  also  said  in  the  same  case : 

“The  courts  have  no  power  to  review.  The 
courts  are  not  the  only  instrumentalities  of 
Government.  They  can  not  command  or  regu¬ 
late  the  Army.  To  be  promoted  or  to  be  retired 
may  be  the  right  of  an  officer,  the  value  to 
him  of  his  commission,  but  greater  even  than 
that  is  the  welfare  of  the  country,  and,  it  may 
be,  even  its  safety,  through  the  efficiency  of 
the  Army.  And  this  was  the  motive  of  the 
act  of  October  1,  1890,  and  naturally  its 
accomplishment  was  intrusted  to  the  Presi- 
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dent.  He  executed  the  trust  by  constituting 
examining  boards,  defining  their  duty  and 
reserving  to  himself  the  ultimate  review  of  their 
proceedings  and  decision. .  This  is  the  pro¬ 
tection  which  the  act  of  Congress  gives  to  the 
rights  conferred  by  it.  If  it  had  been  the 
intention  of  Congress  to  give  to  an  officer  the 
right  to  raise  issues  and  controversies  with 
the  board,  *  *  *  such  intention  would 
have  been  explicitly  declared.  The  embar¬ 
rassment  of  such  a  right  to  the  service,  indeed 
the  detriment  of  it,  may  be  imagined.  ” 

Reaves  v.  Ainsworth ,  219  U.  S.,  296,  306. 

The  act  of  October  1,  1890,  was  manifestly  in  pari 
materia  with  section  24b  of  the  reorganization  act 
of  June  4,  1920.  The  reasoning  of  the  Supreme 
Court  in  Reaves  v.  Ainsworth  is  therefore  important. 
Its  reasoning  was  that  the  ultimate  decision  of 
whether  an  officer  should  be  discharged  under  that 
act  was  reserved  to  the  President  because,  and  only 
because ,  the  President,  by  orders  having  the  force  of 
law,  expressly  reserved  to  himself  the  function  of 
final  review.  Were  the  present  case  before  that 
court,  its  reasoning  in  Reaves  v.  Ainsworth  would 
compel  it  to  say  that  since  Congress  has  not  ex¬ 
pressly  cast  upon  the  President  the  duty  of  final 
review,  and  he  has  not  by  competent  order  assumed 
it,  the  courts  are  not  justified  in  charging  him  with 
that  duty  by  implication.  To  do  so  would  be  for 
them  to  assume  to  “  regulate  the  Army.” 

That  military  and  naval  officers  have  no  such 
interest  in  their  offices  as  amounts  to  a  contract 
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right  or  a  property  right  is  well  illustrated  by  Cren¬ 
shaw  v.  U.  S.  (134  U.  S.  99).  Crenshaw  became  a 
cadet  midshipman  in  1877,  and  under  Revised  Statutes 
1520  and  Revised  Statutes  1521  he  was  entitled  to 
be  made  a  full  midshipman  six  years  later,  on  passing 
an  examination.  This  right  was  taken  away  by  the 
act  of  August  5,  1882.  Crenshaw  passed  the  re¬ 
quired  examination  in  1883.  Not  being  appointed 
full  midshipman,  he  contended  that  as  he  had  worked 
to  attain  that  status  since  1877,  upon  the  faith  of 
Revised  Statutes  1521,  the  act  of  1882  was  ineffective 
to  deprive  him  of  the  office  which  he  had  earned. 
In  overruling  this  contention,  the  court  said: 

“  The  primary  question  in  this  case  *  *  * 
is,  Whether  an  officer  appointed  for  a  definite 
time  or  during  good  behavior  had  any  vested 
interest  or  contract  right  in  his  office  of  which 
Congress  could  not  deprive  him?  The  ques¬ 
tion  is  not  novel.  There  seems  to  be  but  little 
difficulty  in  deciding  that  there  was  no  such 
interest  or  right.” 

The  court  then  quoted  from  Butler  v.  Pennsylvania , 
inter  alia,  as  follows: 

“The  selection  of  officers,  who  are  nothing 
more  than  agents  for  the  effectuating  of  such 
public  purposes,  is  a  matter  of  public  con¬ 
venience  or  necessity  and  so,  too,  are  the 
periods  of  appointment  of  such  agents.  *  *  * 
The  promised  compensation  for  services  ac¬ 
tually  performed  and  accepted,  during  the 
continuance  of  the  particular  agency,  may 
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undoubtedly  be  claimed,  both  upon  principles 
.  of  compact  and  of  equity;  but  to  insist  beyond 
this  on  the  perpetuation  of  a  public  policy 
either  useless  or  detrimental,  and  upon  a 
reward  for  acts  neither  desired  nor  performed, 
would  appear  to  be  reconcilable  with  neither 
justice  nor  common  sense.  *  *  *  It  fol¬ 
lows,  then,  upon  principle,  that  in  every 
perfect  government  there  must  exist  a  general 
power  *  *  *  to  create  and  change  or 
discontinue  the  agents  designated  for  the 
execution  of  those  laws.  Such  a  power  is 
indispensable  for  the  preservation  of  the  body 

politic  and  for  the  safety  of  the  individuals  of 
the  communitv. 

Butler  v.  Pennsylvania ,  10  How.  402,  416; 

Crenshaw  v.  U.  <S.,  134  U.  S.  99,  104,  105. 

After  holding  that  the  same  reasoning  is  applicable 
to  officers  of  the  Army  and  Navy  and  citing  Blake  v. 
U.  S.y  103  U.  S.  227,  and  Lansing9 s  Casey  6  Ops.  Atty. 
Gen.,  in  support  of  that  proposition  (134  U.  S.  at  107), 
the  court  announced : 

“  Whatever  the  form  of  the  statute,  the  officer 
under  it  does  not  hold  by  contract.  He  enjoys 
a  privilege  revocable  by  the  sovereignty  at 
will;  and  one  legislature  can  not  deprive  its 
successor  of  the  power  of  revocation.  Butler 
v.  Pennsylvania,  supra ;  Stone  v.  Mississippi , 
101 U.  S.  814;  Cooley’s  Const.  Lim.  283;  United 
States  v.  McDonald ,  128  U.  S.  471,  473.” 

Crenshaw  v.  U .  S.,  134  U.  S.  99,  108. 
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(b)  The  true  meaning  of  section  24b,  in  respect  of 

presidential  review. 

In  view  of  the  well-settled  principles  above  set 
forth,  let  us  examine  the  present  reorganization  act 
to  see  whether  Congress  has  expressed  its  will  that 
officers,  before  being  eliminated,  shall  be  entitled  to 
require  the  President  of  the  United  States  to  study 
their  individual  cases  and  to  see  whether  Congress 
has  made  it  the  duty  of  the  President  to  perform  so 
onerous  a  task. 

In  the  elimination  section  of  the  reorganization 
act,  there  is  no  mention  of,  or  reference  to  the  Presi¬ 
dent  in  connection  with  the  discharge  or  retirement 
of  officers  (sentence  7)  or  in  any  other  part  of  the 
section,  except  in  sentences  1  and  6.  Sentence  1 
requires  the  President  to  convene  a  preliminary 
classification  board  annually.  The  pertinent  part  of 
sentence  6  is  as  follows: 

“The  finding  of  said”  [final]  “classification 
board  shall  he  final  and  not  subject  to  fur¬ 
ther  revision,  except  upon  the  order  of  the 
President.” 

Manifestly,  in  using  this  language,  Congress  is  not 
exacting  from  the  President  any  order  on  the  sub¬ 
ject  of  revision.  It  is  merely  empowering  him  to 
order  a  revision,  if  he  shall  think  fit.  Unless  the 
President  sees  fit  to  take  the  initiative  and  make 
some  order,  it  is  clear  that  the  officer’s  classification 
is  valid  without  presidential  action. 

Why  is  there  a  statutory  declaration  that  the 
finding  of  the  board  shall  be  final ,  unless  Congress 
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contemplated  that  there  would  be  cases  not  governed 
by  the  exception  contained  in  the  last  seven  words 
of  sentence  quoted  above,  in  which  cases  (not  so 
governed),  the  finding  of  the  board  would  actually 
be  final?  By  some  strange  and  to  us  inexplicable 
reading  of  this  simple  language,  Chief  Justice  McCoy 
gives  it  the  same  meaning  as  if  its  words  had  been: 

The  finding  of  said  classification  board  shall 
never  he  final.  In  every  case,  it  shall  be  re¬ 
viewed  by  the  President,  who  may  approve 
and  adopt  said  finding;  but  if,  upon  such 
review,  he  deems  such  finding  to  be  erroneous 
or  to  be  founded  upon  insufficient  investiga¬ 
tion,  he  may  order  further  revision. 

Had  this  been  the  wording  of  the  statute  (instead 
of  the  contrary  wording  actually  used  by  Congress), 
it  would  have  presented  a  question  as  to  the  right  of 
delegation  similar  to  that  which,  in  some  future  case, 
may  actually  be  presented  with  reference  to  sentence 
1,  to  wit:  Does  the  President  discharge  his  duty  under 
the  statute  by  prescribing  the  method  and  choosing  the 
persons  who  are  to  perform  the  acts  commanded  by 
the  statute  and  by  assuming  the  responsibility  for  the 
result;  in  other  words,  may  he  delegate  the  doing  of 
the  particular  acts  required  by  individual  cases? 

But  the  actual  wording  of  the  statute  raises  no 
such  question ,  since  it  does  not  purport  to  require 
the  doing  of  any  act,  either  by  the  President  or  for 
which  he  is  made  responsible  by  its  terms,  except 
only  the  act  of  convening  a  preliminary  classification 
board.  As  to  this  act,  no  question  is  raised  in  this 
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case,  for  the  petitions  do  not  assert  that  the  Presi¬ 
dent  delegated  to  some  one  else  the  duty  of  con¬ 
vening  this  board  and  there  is  no  contention  that 
he  could  not  effectively  have  delegated  this  duty,  if 
he  had  seen  fit  to  do  so. 

When  Congress  made  “the  finding  of  said  classi¬ 
fication  board  *  *  *  final  and  not  subject  to  fur¬ 
ther  revision  except  upon  the  order  of  the  President,” 
it  seems  wholly  indisputable  that,  according  to  the 
primary  meaning  of  the  words  chosen,  Congress  au¬ 
thorized  that  finding  to  be  carried  into  effect  without 
troubling  the  President,  in  case  the  President  did  not 
see  fit  to  take,  or  did  not  take,  affirmative  action  by 
intervening  in  some  way. 

The  meaning  of  the  words  “except”  and  “unless” 
is,  however,  illustrated  by  Guelot  v.  Pearce  (18  Ky.  L. 
1004;  38  S.  W.  892,  893).  The  statute  involved  in 
that  case  provided  that  “no  execution  shall  issue 
on  any  judgment,  unless  ordered  by  the  court, 
until  after  the  expiration  of  ten  days  after  ren¬ 
dition  thereof.”  The  Court  of  Appeals  of  Kentucky 
indicates  its  view  that  during  the  first  ten-day  period 
the  court  must  order  executions  to  issue,  but  that 
afterwards  executions  may  issue  without  such  order. 
The  principle  is  that,  where  the  act  of  some  officer  is 
authorized  in  a  phrase  commencing  with  “unless”  or 
“except,”  the  basic  or  underlying  activity  or  pro¬ 
ceeding  may  go  forward  to  its  valid  and  effective 
conclusion  without  the  intervention  of  such  officer, 
in  case  the  latter  remain  inert. 


68 

It  is  very  rare  to  find  a  litigant  contending  that  an 
administrative  act  is  invalid  because  not  performed 
by  the  President  personally  in  cases  other  than  those 
in  which  action  by  the  President  is  required  in  so 
many  words  by  statute.  As  already  pointed  out,  the 
statute  involved  in  this  case  does  not  purport  to  re¬ 
quire  action  by  the  President.  But  this  is  not  all: 
It  is  not  even  a  case  in  which  Executive  action  is 
required  by  statute,  with  no  indication  of  legislative 
purpose  (1)  as  to  whether  or  not  the  President  shall 
act  personally  or  (2)  as  to  whether  or  not  he  shall 
empower  some  one  to  act  for  him  and  under  his  super¬ 
vision.  On  the  contrary,  this  is  a  case  in  which  Con¬ 
gress  has  plainly  and  unmistakably  expressed  its 
will  that  he  is  to  be  exonerated  from  any  personal 
duty  or  effort  unless,  in  his  discretion,  he  sees  fit  to 
take  up  any  particular  case  for  his  personal  attention. 
For  Congress  has  said,  in  effect,  that  regularly 
the  finding  of  the  classification  board  shall  be  final, 
that  ordinarily  Congress  does  not  expect  the  Presi¬ 
dent  to  do  anything,  but  that,  by  way  of  exception, 
the  President  may  order  a  further  revision,  in  which 
event  only,  the  previous  finding  of  the  classification 
board  shall  not  be  final. 

Whether,  in  the  explanation  of  the  meaning  of 
Congress  just  given,  too  much  stress  is  laid  on  the 
statutory  word  “except”  as  presumably  applicable 
to  the  less  frequent  occurrences,  rather  than  to  the 
more  frequent  occurrences,  is  of  no  moment.  Even 
if  the  language  used  by  Congress  indicated  an  ex¬ 
pectation  that  the  finding  of  the  board  would  be 
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final  in  only  a  minority  of  cases,  instead  of  being 
usually  final,  or  if  such  language  indicated  no  expecta¬ 
tion  at  all,  the  result  is  the  same.  What  is  important 
is  that  Congress  has  unambigvxmsly  created  a  situa¬ 
tion  in  which  the  finding  of  the  board,  according  to 
the  Congressional  intent,  is  to  be  final  at  least  some - 
times;  and  it  can  not  reasonably  be  supposed  that 
Congress  would  describe  such  a  finding  as  final  if 
such  finding  invariably  required  confirmation  or 
adoption,  by  the  ratification  or  approval  of  the 
President,  in  order  to  give  to  such  finding  either 
finality  or  vitality  or  effect. 

(c)  Grounds  upon  which  Justice  McCoy’s  contrary 

view  is  based. 

The  manner  in  which  the  foregoing  reasoning, 
which  the  War  Department  has  always  looked  upon 
as  conclusive,  has  been  disposed  of  by  Chief  Justice 
McCoy  in  his  opinion  (Creary  rec.  pp.  23,  24,  fol.  39) 
is  interesting,  to  say  the  least.  His  vital  reasoning 
is  the  following:  (1)  “The  answer”  (of  Mr.  Baker) 
“alleges  the  adoption  of  a  plan  of  procedure  *  *  * 
that  in  each  case  the  proceedings  leading  to  the  final 
classification  should  be  reviewed.”  (2)  “The  action 
in  review  of  the  proceedings  was”  (that  is,  was 
required  to  be,  as  a  matter  of  law)  “presidential 
action.  ” 

Proposition  1  is  manifestly  devoid  of  foundation. 
No  such  plan  of  procedure  was  adopted  and  no  such 
allegation  is  contained  in  Mr.  Baker’s  answers  or  in 
any  other  answer.  The  actual  allegation  made  in 
both  of  Mr.  Baker’s  answers  is  as  follows: 
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(Defendant)  “received  from  the  President 
then  and  there  a  general  authority  and  direc¬ 
tion  that  he,  as  Secretary  of  War,  should  in 
all  such  cases  take  such  action  in  the  name  of 
the  President  and  by  his  authority,  by  way 
of  approval,  revision,  or  otherwise ,  as  from  the 
circumstances  shown  by  the  record  in  each 
such  case  appeared  to  him  to  be  right  and 
proper.”  (Baker  ans.  Creary  rec.  p.  10,  fob 
15;  French  rec.  pp.  12,  13,  fol.  20.) 

This  was  no  more  than  saying  that  whatever  the 
President  would  have  had  the  right  and  the  power 
to  do,  with  reference  to  elimination  proceedings,  he 
desired  to  have  the  Secretary  of  War  to  do  for  him, 
and  that  in  what  the  Secretary  should  do  or  should 
omit  to  do,  he  was  to  use  his  own  judgment.  What 
the  Secretary  was  to  do  was  by  no  means  limited  to 
approving,  on  the  one  hand,  and  ordering  revisions, 
on  the  other  hand;  action  of  these  two  kinds  being 
comprised  in  what  Chief  Justice  McCoy  describes  as 
a  “  review  of  the  proceedings.”  For  the  word 
“otherwise”  is  broad  enough  to  include  any  other 
course,  with  reference  to  any  particular  case  of 
elimination,  which  course  to  the  Secretary  of  War 
might  appear  to  be  right  and  proper;  and,  natur¬ 
ally,  one  of  the  courses  which  the  Secretary  was 
thus  authorized  to  adopt,  if  he  saw  fit,  was  to  re¬ 
fuse  to  review  the  proceeding. 

The  opportunities  which  a  Secretary  of  War  has 
to  acquire  information  concerning  the  merits  of 
Army  officers  are  such  that,  aside  from  any  formal 
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proceedings  for  elimination,  he  may  occasionally 
and,  perhaps,  often  know  that  it  would  not  serve 
any  useful  purpose  for  him  to  read  the  proceedings  or 
to  review  them,  in  which  event  it  would  surely  be 
“ right  and  proper”  under  the  plan  of  procedure 
directed  by  the  President  for  the  Secretary  to  refuse 
to  review  the  finding  of  the  classification  board 
which,  subject  to  one  exception  (that  of  the  Presi- 
dent’s  affirmative  intervention  in  any  particular  case), 
the  statute  made  final.  Whether  the  Secretary  of 
War,  in  his  desire  to  avoid  even  the  possibility  of 
injustice,  went  beyond  his  duty  and  reviewed  every 
case,  the  record  before  this  court  does  not  show,  nor 
would  it  be  material,  legally,  if  such  were  the  fact. 
All  that  the  record  shows  is  that  the  elimination 
proceedings  were  reviewed  by  the  Secretary  of  War 
in  the  Creary  and  French  cases. 

But  if  Chief  Justice  McCoy's  proposition  1 
(which  is  the  mistaken  assertion  of  a  nonexistent 
fact)  were  well  founded,  his  proposition  2  would 
not  be  saved  from  the  manifest  error  with  which  it  is 
affected.  Differently  stated,  proposition  2  is  as 
follows : 

Since  (as  he  erroneously  interprets  the 
answers  to  import)  the  President  has  estab¬ 
lished  a  plan  of  procedure  under  which  the 
Secretary  of  War  is  required  to  review  the 
record  of  every  case  of  classification  under 
section  24b,  and  the  President  is  exonerated 
from  performing  that  function,  therefore,  as 
a  matter  of  law,  it  becomes  essential  that  the 
President  shall  perform  the  function,  per- 
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sonally,  from  which  he  has  sought  to  exonerate 
himself* 

* 

To  state  the  proposition  in  this  bald  way  is  to 
answer  it.  Were  it  true  (which  it  is  not)  that 
every  review  of  an  elimination  proceeding  must, 
to  be  effective,  be  made  by  the  President  person¬ 
ally,  the  legal  consequence  of  the  attempt  to  estab¬ 
lish  a  system  of  review  by  the  Secretary  of  War 
would  be  that  no  system  of  review  would  result. 
And  the  want  of  a  system  of  review  would  be  no 
defect,  unless  review  were  required  by  law.  An 
ineffective  attempt  to  establish  a  system  of  review 
would  not  make  review  legally  necessary. 

For  the  courts  to  set  at  naught  an  essential  pur¬ 
pose,  in  fact  the  predominating  purpose  of  the 
President  (that  of  exonerating  himself  from  an 
impossible  task),  and  to  hold  that  a  system  of  review 
by  the  President  had  been  established,  would  be  for 
the  courts  to  undertake  to  “ regulate  the  Army” 
( Reaves  v.  Ainsworth ,  219  U.  S.  296,  306). 

Chief  Justice  McCoy  seems  to  think  also  that 
relators’  rights  have  been  invaded,  because  of  the 
President’s  having  had  no  opportunity  of  exer¬ 
cising  his  statutory  option  to  order  a  revision.  The 
Chief  Justice  says: 

“If  it  is  optional  with  the  President  to  order 
a  revision  of  the  proceedings  either  directly 
or  through  the  Secretary,  certainly  they  must 
be  called  to  his  attention  so  that  he  may  exer¬ 
cise  his  option,  as  an  option  implies  an  oppor¬ 
tunity (Creary  opin.,  rec.  p.  23,  fol.  38.) 


The  only  support  for  the  assertion  that  the  Presi¬ 
dent  has  had  no  opportunity  to  exercise  his  statutory 
option  to  order  the  revision  of  an  officer’s  classifica¬ 
tion  is  the  fact  the  record  of  the  court  of  inquiry 
and  of  the  final  classification  board  was  not  trans¬ 
mitted  to  or  considered  by  the  President  personally 
(Creary  petition,  pp.  4,  6,  fols.  5,  8;  French  petition, 
p.  6,  fol.  9).  But  this  fact  affords  no  indication  that 
the  President  was  denied  an  essential  opportunity 
to  exercise  his  statutory  option.  The  grant  of 
power  to  order  a  revision  implied,  of  course,  the 
imposition  of  a  duty  to  take  proper  steps  to  secure 
suitable  opportunity  for  exercising  the  power,  but 
it  was  for  the  President  to  say  what  opportunity 
would  be  of  value  to  him;  and,  having  determined 
that  fact,  it  then  became  his  duty  to  establish  such 
a  system  in  the  executive  departments  of  the  Govern¬ 
ment  as  would  afford  him  the  opportunity  desired 
by  him  and  of  value  to  him. 

To  hold  that  the  President  is  without  discretion  to 
determine  the  sort  of  opportunity  with  which  he 
must  equip  himself  in  order  to  exercise  the  powers 
and  options  which  statutes  confer  upon  him  and  to 
hold,  as  a  matter  of  law,  that  in  elimination  cases,  the 
only  opportunity,  consistent  with  his  duties,  is  that 
which  is  afforded  by  personally  reading  the  records 
of  classification  proceedings,  would  be  analogous  to 
holding  that  the  conferring  upon  the  President  of 
the  power  to  pardon  Federal  prisoners  makes  it  his 
duty  to  read  personally  the  records  of  the  criminal 
trials  of  all  the  Federal  prisoners. 
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Neither  the  petitions,  nor  the  Baker  answers  in 
these  cases  show  in  what  manner  the  President 
discharged  his  duty  of  establishing  such  a  system  as 
would  afford  him  due  opportunity  for  the  exercise  of 
the  statutory  option  conferred  by  section  24b.  But 
the  record  is  not  defective,  in  this  regard,  from  the 
point  of  view  of  the  appellant,  since,  as  a  matter  of 
law,  there  is  a  presumption  that  the  President  caused 
a  proper  system  to  be  established  and  caused  it  to  be 
followed  and  carried  out  and  that  he  and  other  public 
officers  performed  all  the  acts  required  by  that  sys¬ 
tem. 

U.  S.  v.  Cruselly  14  Wall.  1. 

Ross  v.  Stewart ,  227  U.  S.  530,  535. 

Erhardt  v.  BaUiny  150  Fed.  529,  531 

(C.  C.  A.  II). 

Wells  Fargo  v.  Johnsony  205  Fed.  60,  77. 

May  v.  U.  S.y  236  Fed.  495,  499,  500  (C.  C. 
A.  VIII). 

If  the  Weeks  answers  had  been  received  by  the 
court  and  filed,  there  would  be  no  need  to  rely  upon 
this  presumption.  The  facts,  as  they  would  have  been 
proved,  if  necessary,  by  Mr.  Baker  (affidavit,  par.  3; 
Creary  rec.  p.  45;  French  rec.  p.  43)  and  as  Mr. 
Weeks  strove  in  vain  to  show  by  pleading  (Weeks’s 
answers,  Creary  rec.  p.  39,  fol.  64;  French  rec.  pp. 
37,  38,  fol.  56)  were  as  follows,  reasonable  inferences 
from  the  proposed  answers  being  (for  the  sake  of 
brevity  and  clearness)  stated  as  facts:  The  Presi¬ 
dent  decided,  in  effect,  that  it  would  be  impossible 
for  him  to  consider  personally  the  merits  of  all  the 
classification  proceedings  so  as  to  decide  whether 
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in  any  of  them,  and  in  which  of  them,  he  would 
order  a  revision;  that  he  could  only  undertake  to 
consider  personally  some  of  them  (indeed,  only  a 
few  of  them) ;  that  if  he  were  to  attempt  personally 
to  separate  the  cases  meriting  his  personal  review  and 
his  personal  decision  upon  the  question  of  ordering 
a  revision  from  the  cases  not  meriting  such  per¬ 
sonal  review  and  decision,  his  labors  would  not  be 
appreciably  lightened,  as  compared  with  his  review¬ 
ing  personally  all  of  the  cases,  and  that  this  work  of 
separation  must)  therefore,  be  done  for  him. 

He  accordingly  directed  the  Secretary  of  War  to 
do  this  work  and  to  bring  to  the  President’s  attention 
for  personal  consideration  by  him  such  cases  as,  in 
the  Secretary’s  opinion,  merited  such  personal  con¬ 
sideration;  and  the  President  directed  that  in  this 
work  of  separation  of  cases,  the  Secretary  was  to  be 
influenced  primarily  by  the  importance  of  the  cases, 
but  also  by  any  other  circumstance  which  the  Secre¬ 
tary  regarded  as  entitled  to  influence.  Under  this 
system  and  under  these  directions,  the  President  had 
what  were  for  him  the  best  facilities  possible  and  the 
best  opportunity  possible  (as  a  practical  matter  for  a 
human  being  who  lives  only  twenty-fours  hours  per 
diem)  to  exercise  the  power  conferred  upon  him  by 
Congress  to  order  revisions  of  classifications  in  class  B. 
The  Secretary  of  War  performed  his  duty  under  this 
system  and,  in  so  doing,  “ concluded”  “ after  due 
consideration”  that  relators’  cases  “did  not,  by  reason 
of”  their  “importance  or  for  any  other  reason,  merit 
the  personal  attention  and  consideration  of  the  Presi¬ 
dent.”  (Weeks’  answers,  supra.) 
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*  B. 

IT  IS  NOT  ESSENTIAL  THAT  NOTICE  OF  THE  ACTION 
OF  THE  FINAL  CLASSIFICATION  BOABD  SHOULD  BE 
GIVEN  TO  AN  OFFICER  CLASSIFIED  IN  CLASS  B,  IN  ORDER 
TO  REMIND  HIM  OF  HIS  RIGHT  TO  PETITION  THE  PRESI¬ 
DENT  TO  ORDER  A  REVISION. 

Probably  Chief  Justice  McCoy  did  not  intend  to 
base  his  decision  upon  failure  to  give  notice  for  the 
purpose  above  mentioned  (Creary  opin.  p.  24,  fob 
39).  Nevertheless  as  appellees  may  take  a  different 
view,  it  seems  convenient  to  refer  briefly  to  the 
matter  at  this  point. 

The  giving  of  a  notice  for  the  purpose  mentioned 
necessarily  presupposes  a  duty  on  the  part  of  the 
President  to  consider  the  officers  petition  (if  he 
should  present  one)  by  studying  the  proceedings  in 
connection  with  it  or  to  refer  the  petition,  to  some  one 
else  for  like  study.  But,  as  has  already  been  shown, 
no  such  duty  exists. 

The  giving  of  notice  of  the  action  taken  by  the 
final  classification  board  would  justly  have  been 
regarded  as  an  invitation  to  the  officer  concerned  to 
prepare  and  present  a  petition,  and  perhaps  a  brief, 
for  consideration  by  the  President  or  by  some 
officer  who  would  review  the  action  of  the  final 
classification  board  and  would  reasonably  imply  a 
representation  that  such  consideration  was  to  be 
given.  But  such  representation  could  not  be  made 
in  good  faith,  since  the  action  of  the  final  classifica¬ 
tion  board  might  probably  turn  out  to  be  final  and 
the  classification  proceedings  might  not  be  reviewed 
by  anyone. 


It  is  true  that  notice  of  the  action  of  the  prelimi¬ 
nary  classification  board  was  given  to  the  two 
relators,  but  this  was  because  it  was  to  be  followed 
by  a  hearing  in  a  court  of  inquiry,  for  which  relators 
would  need  an  opportunity  to  prepare.  It  is  also  true 
that  notice  of  the  action  of  the  court  of  inquiry  was 
given  to  both  relators,  but  the  cases  were  certainly 
to  be  reconsidered  by  the  final  classification  board. 
The  latter  notices  were,  however,  matters  of  grace, 
not  of  right. 

The  settled  rule  is  that  where  notice  is  needed 
in  order  to  have  an  opportunity  to  present  at  the 
proper  time  a  petition,  brief,  or  argument  before 
an  officer  who  has  the  power  to  make  a  particular 
determination  or  to  adduce  testimony  before  such 
officer,  the  person  to  be  benefited  by  such  notice  has 
no  legal  right  to  the  notice,  unless  he  has  a  right  to 
a  hearing  in  one  of  these  forms.  In  the  following 
cases,  such  opportunity  was  denied  through  failing 
to  give  the  necessary  notice,  but  the  want  of  notice 
was  deemed  immaterial,  because  there  was  no  right 
to  a  hearing: 

Wedderbum  v.  Bliss}  12  App.  D.  C.  485,  487. 

Brown  v.  Lane ,  40  App.  D.  C.  533. 

Oceanic  Nav.  Co.  v.  Stranahan ,  214  U.  S. 
320,  341. 

Johnson  v.  Payne ,  48  App.  D.  C.  169;  253 
U.  S.  209. 

Monongahela  Bridge  v.  U.  S.y  216  U.  S. 
177,  194,  195.  ‘ 

But  there  was,  in  any  event,  no  occasion  for  the 
Government  to  take  the  initiative  in  notifying 


these  relators  when  the  time  had  come  for  them  to 
petition  the  President,  if  they  desired  to  submit  any 
petition.  As  the  President  would  not  undertake  to 
read  their  petitions  and  no  one  could  predict  in 
advance  whether  or  not  he  would,  in  fact,  read  them, 
it  could  not  be  assumed  that  the  relators  desired  to 
prepare  and  submit  such  petitions.  They  should 
have  given  notice  of  their  desire  to  do  so  and  they 
should  have  asked  to  be  notified  when  their  cases 
should  be  disposed  of  by  the  final  classification 
board.  Relators’  failure  to  take  this  course  amounts 
to  a  tacit  representation  that  they  did  not  desire 
to  petition  the  President. 

Moreover,  relators  have,  in  fact,  had  a  reasonable  % 
opportunity  to  petition  the  President.  There  is  no 
reason  why  they  should  not  have  prepared  and  pre¬ 
sented  their  petitions  immediately  upon  being  notified 
of  the  adverse,  immediate  results  of  their  hearings 
before  the  courts  of  inquiry.  Their  petitions  would 
have  been  attached  to  the  other  papers  in  the  elimina¬ 
tion  proceeding  and  would  have  been  presented  at  the 
proper  time  to  any  reviewing  officer  who  considered 
the  cases. 

Relators’  contention  that  they  were  entitled  to 
notice  of  the  action  of  the  final  classification  board, 
so  as  to  be  able  to  intervene  in  an  expected  review  of 
that  action  by  superior  authority,  is  strangely  incon¬ 
sistent  with  their  contention,  fully  accepted  by  the 
lower  court,  that  the  function  of  such  superior 
authority  is  judicial,  like  the  action  of  the  reviewing 
or  confirming  authority  (either  the  commanding  officer 
or  the  President)  in  court-martial  cases  (infra  pp.  81, 
82). 
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The  truth  is  that  while  the  finding  or  conclusion  of 
a  court-martial,  if  unfavorable  to  the  accused,  is 
awaiting  the  outcome  of  review  by  the  reviewing  or 
confirming  authority,  the  very  fact  that  there  has 
been  any  finding  or  conclusion  was,  until  4  February, 
1921,  required  to  be  kept  secret,  and  all  opportunity 
of  making  seasonable  representations  to  the  reviewing 
authority  by  petition  or  otherwise  was  denied.  This 
situation  has  not  been  altered  since  4  February, 
1921,  except  that  it  is  now  discretionary  with  a 
court-martial  to  preserve  this  secrecy  until  after 
action  by  the  reviewing  or  confirming  authority  or 
to  promulgate  its  (advisory)  sentence  immediately. 
(Manual  for  Courts  Martial,  pars.  305,  322a,  401.) 
In  any  event,  the  accused  is  not  entitled  even  now, 
as  of  right,  to  notice  of  the  action  of  a  court-martial, 
until  after  the  review  of  its  proceedings  has  been  had. 

The  secrecy  as  to  court-martial  proceedings,  until 
after  review  by  superior  authority,  has  not  only 
been  approved  arguendo  by  this  court,  but  the  same 
principle  has  been  deemed  of  general  application 
where  the  reviewing  authority  is  not  required  by  law 
to  grant  an  additional  hearing  and  permit  new  evi¬ 
dence  to  be  adduced. 

Wedderburn  v.  Bliss ,  12  App.  D.  C.  485,  487, 
496. 
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EVEN  17  THE  STATUTE  HAP  PROVIDED  FOB  A  PRESI¬ 
DENTIAL  REVIEW  OF  CLASSIFICATION  PROCEEDINGS, 
THE  PRESIDENT  WOULD  HAVE  HAD  THE  RIGHT  TO  DELE- 
GATE  TO  THE  SECRETARY  OF  WAR  THE  MAKING  OF  SUCH 
REVIEW,  WHICH,  WHEN  MADE,  WOULD  BECOME,  IN 
LEGAL  INTENDMENT,  THE  PRESIDENT’S.  THE  LOWER 
COURT  ERRED  IN  DEPRIVING  THE  PRESIDENT  OF  HIS 
RIGHT  OF  DELEGATION  OF  AUTHORITY. 

The  foregoing  proposition  seems  to  have  been  re¬ 
garded  by  the  lower  court  as  involving  the  principal 
question  in  these  cases.  To  considering  it  and  over¬ 
ruling  it,  Justice  McCoy  devoted  two-thirds  of  the 
discussion  contained  in  his  opinion  in  the  Creary  case. 
And  yet  it  is  not  involved  in  these  cases,  because  the 
elimination  section  of  the  reorganization  act  does 
not  purport  to  require  and,  properly  construed,  it 
does  not  require  any  presidential  (or  other)  review 
of  the  action  of  the  final  classification  board.  The 
lower  court,  in  basing  its  decision  primarily  upon  the 
asserted  want  of  power  of  the  President  to  delegate 
his  assumed  duty  to  review  the  proceedings,  has 
plainly  been  misled  by  relators’  (successful)  efforts 
through  numerous  averments  of  the  petitions  and 
through  par.  9  of  the  “  points”  annexed  to>  the  de¬ 
murrers  (Creary  rec.  p.  17;  French  rec.  p.  21)  to 
inject  the  question  into  these  cases. 

In  view  of  the  actual  decision  of  the  lower  court, 
however,  it  seems  necessary  to  consider  the  question 
somewhat  carefully. 
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(a)  Nature  of  the  question  and  of  Chief  Justice 
McCoy’s  decision  in  respect  of  it. 

The  right  of  the  President  to  delegate  the  duties 
expressly  or  impliedly  cast  upon  him  by  statute  has 
been  recognized  from  very  early  times.  But  as  to 
the  act  of  the  President  in  confirming  the  convictions 
and  sentences  of  courts-martial  in  the  few  cases  of 
this  nature  (see  art.  48  of  Articles  of  War,  41  Stat. 

9 

796)  in  which  the  President  is  required  by  statute  to 
act,  his  true  function  is  that  of  a  judge  of  the  court 
rather  than  that  of  an  independent,  appellate  or  re¬ 
viewing  officer.  This  function,  being  judicial,  can  not 
be  delegated.  Runkle  v.  U .  S.,  122  U.  S.  543. 

The  question  to  be  discussed  (although  not  actually 
presented  for  decision  in  these  cases)  is,  then,  whether 
the  reviewing  under  section  24b  of  the  finding  of  the 
final  classification  board  would  be  a  judicial  function 
in  the  same  sense,  and  therefore  nondelegable. 

This  question  was  answered  in  the  affirmative  by 
Chief  Justice  McCoy.  In  reaching  this  conclusion, 
it  is  submitted  that  he  fell  into  fundamental  error. 
The  whole  of  the  opinion  of  the  learned  judge  dealing 
with  this  subject,  excepting  his  reference  to  the 
arguments  of  counsel  and  the  judicial  precedents 
relied  on,  is  as  follows: 

“What  the  court”  (in  the  Runkle  case)  “held 
in  substance  was  that  the  act  of  reviewing 
was  judicial  in  its  character,  not  solely  because 
the  proceeding  was  judicial,  but  because  the 
act  of  reviewing  the  findings  of  others  based 
on  evidence  is  essentially  a  judicial  act.  True, 
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the  court  quoted  from  the  opinion  of  an 
Attorney  General  which  emphasized  the  judi¬ 
cial  nature  of  a  court-martial  proceeding  from 
its  inception  and  the  importance  of  it  to  the 
officer  involved,  but  the  difference  between 
a  court-martial  proceeding  and  the  one  in¬ 
volved  here,  so  far  as  the  question  of  review  is 
concerned,  is  one  of  degree,  the  principal 
difference  being  that  court-martial  cases  are 
strictly  adversary — that  is  to  say,  they  go  on 
charges  against  the  officer  and  may  be  fol¬ 
lowed  by  punishment.  In  both,  a  hearing  is 
had  and  evidence  is  considered.  In  both,  facts 
are  found — in  court-martial  proceedings,  guilt 
or  innocence,  in  proceedings  like  the  present, 
unfitness  or  fitness.  In  court-martial  pro¬ 
ceedings,  the  judgment  fixes  the  punishment, 
if  the  officer  is  guilty;  in  the  case  now  being 
considered,  the  statute  specifies  the  effect  of 
the  finding.  *  *  *  In  the  act  under  con¬ 
sideration,  it  appears  that  where  Congress 
intended  to  allow  the  delegation  of  authority 
conferred  on  the  President,  it  used  apt  words 
for  the  purpose,  for  section  5  contains  the 
following:  'The  Chief  of  Staff  shall  preside 
over  the  War  Department  General  Staff  and 
under  the  direction  of  the  President,  or  of  the 
Secretary  of  War  under  the  direction  of  the 
President,  shall  cause  to  be  made/  ”  etc. 
Creary  record,  pp.  25,  29. 

It  may  be  suggested  in  passing  that  the  last  sen¬ 
tence  from  Chief  Justice  McCoy’s  opinion,  quoted 
above,  involves  a  misconception.  The  parts  of  the 
reorganization  act  referred  to  by  the  judge  involves 
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no  delegation  of  authority  whatever.  There  are 
cases  in  which  Congress  has  seen  fit  to  devolve  certain 
duties  directly  upon  the  Chief  of  Staff.  Had  these 
been  cases  of  expressly  authorized  delegation,  it 
would  have  been  competent  for  the  President  to 
transfer  the  duties  in  question  to  The  Adjutant  Gen¬ 
eral  or  to  some  other  officer;  which  the  statute,  of 
course,  forbids.  The  sections  referred  to  have  merely 
provided  that  the  decisions  and  determinations 
of  the  Chief  of  Staff  are  not  to  be  conclusive,  but 
that  he  may  be  overruled  by  some  superior.  This 
purpose  being  expressed  by  the  phrase  “  under 
the  direction  of.”  Cases  of  delegated  authority 
are,  of  course,  limited  to  those  in  which  the  officer 
primarily  responsible  may,  if  he  choose,  act  without 
the  intervention  or  cooperation  of  anyone  else, 
but  in  which,  instead  of  acting  himself,  he  elects  to 
cause  some  one  else,  usually  a  direct  subordinate  of 
his,  to  act  for  him. 

(b)  An  administrative  proceeding  or  function  does 
not  become  a  judicial  proceeding  or  function  when 
the  proceeding  is  in  the  stage  of  review  or  recon¬ 
sideration  by  a  superior  officer. 

With  all  respect  to  the  views  of  Justice  McCoy,  it  is 
submitted  that  any  act  of  the  President  in  passing 
upon  the  finding  of  the  final  classification  board  must 
necessarily  be  of  the  same  nature — judicial  or  non- 

judicial — as  the  acts  of  that  board,  of  the  court  of 
inquiry,  and  of  the  preliminary  classification  board; 

and  that  the  character  of  all  of  these  acts  depends 


84 


upon  the  nature  of  the  inquiiy  and  determination. 
It  is  not  understood  how  a  nonjudicial  inquiry  and 
determination  can  become  judicial,  merely  because  the 
proceedings  and  determination  are  reconsidered  by 
superior  authority. 

The  work  of  a  legislative  commission,  even  though 
its  findings  are  based  on  evidence  and,  even  though 
persons  greatly  interested  in  the  result  testify 
and  adduce  evidence  before  it,  it  does  not  become 
judicial,  when  under  reconsideration  or  review  by  a 
committee  of  the  legislative  body  or  by  the  legisla¬ 
tive  body  itself;  the  inquiry  manifestly  remains, 
as  it  began,  legislative  in  character. 

So,  too,  if  President  Harding  shall  institute  an 
investigation  into  the  conditions  in  Mexicp  in  order 
to  assemble  facts  material  upon  the  question  of  recog¬ 
nizing  the  present  Mexican  Government,  and  shall 
have  that  investigation  conducted  by  a  commissioner 
or  other  representative  under  instructions  to  preserve 
the  facts  in  the  form  of  evidence,  the  President’s 
review  of  the  proceedings  and  report  of  the  commis¬ 
sioner  or  other  representative  would  not  become 
judicial  in  character,  whether  or  not  persons  inter¬ 
ested  in  such  recognition  appeared  as  witnesses; 
the  whole  function  from  beginning  to  end  would  be 
executive  or  political  in  character. 

To  make  use  of  an  illustration  suggested  by  Jones 
v.  C7.  S.y  137  U.  S.  202,  217,  the  President  might 
cause  a  board  of  naval  officers  to  take  testimony  and 
report  their  findings  as  to  whether  a  particular 
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island  containing  guano  was  occupied  by  citizens  of 
any  other  Government,  in  order  to  enable  the 
President  to  determine  whether  the  island  might 
properly  be  annexed  to  the  United  States  as  one  of 
its  possessions,  under  the  provisions  of  the  act  of 
Aug.  18,  1856  (11  Stat.  119).  Irrespective  of 
whether  or  not  the  American  discoverer  of  the  guano 
deposit,  whose  interests  would,  of  course,  be  greatly 
affected  by  the  Presidents  determination,  should  be¬ 
come  a  witness  before  the  naval  board,  the  Presi¬ 
dents  review  of  its  proceedings  and  report  would  not 
convert  the  inquiry  into  a  judicial  function;  it  would, 
of  course,  be  at  all  times  executive  or  administrative. 

In  Wedderbum  v.  Bliss ,  12  App.  D.  C.  485,  495,  a 
proceeding  to  take  away  an  attorneys  vested  prop¬ 
erty  right  to  practice  his  profession  was  held  to 
involve  the  exercise  of  quasi  judicial  functions,  both 
in  the  original  hearing  and  in  the  review;  but  this 
court  certainly  did  not  regard  the  latter  as  more 
nearly  approximating  the  completely  judicial  than 
the  former.  It  said : 

It  is  very  clear  that  this  section  remits  to 
the  Commissioner  of  Patents  the  entire  cog¬ 
nizance  of  cases  of  malpractice  occurring  be¬ 
fore  his  bureau,  and  that  under  it  the  hearing 
of  such  cases  is  to  be  by  him  and  not  by  the 
Secretary  of  the  Interior.  It  is  eminently 
fitting  that  this  should  be  so,  in  view  of  the 
.  character  of  the  duties,  judicial  or  quasi 
judicial,  which  are  vested  in  him.  (Butter- 
worth  v.  Hoe ,  112  U.  S.  50.)  It  is  true,  how- 
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ever,  that  by  this  section  there  is  reserved  to 
the  Secretary  of  the  Interior  a  supervising 
power  over  the  action  of  the  Commissioner 
of  Patents;  but  this  is  no  more  than  an  execu¬ 
tive  or  administrative  'proceeding.  ( Wedder - 
bum  v.  Bliss ,  12  App.  D.  C.  485,  495.) 

The  views  of  the  United  States  Supreme  Court 
upon  this  precise  point  were  clearly  expressed  in  a 
unanimous  opinion  delivered  in  Shoemaker  v.  United 
States,  147  U.  S.  282,  301,  by  Mr.  Justice  Shiras. 
In  proceedings  for  the  acquisition  of  land  for  Rock 
Creek  Park,  three  appraisers  appointed  by  the 
Supreme  Court  of  the  District,  conformably  with 
statute,  took  evidence  concerning  the  value  of  the 
land,  heard  arguments  for  the  Government  and  for 
the  owners  of  the  land,  and  assessed  the  value  thereof. 
The  President  of  the  United  States  was  required  by 
statute  to  review  their  valuation,  his  approval  of 
the  value  being  made  a  condition  precedent  to  pay¬ 
ment  out  of  public  funds.  The  contention  of  the 
landowners  was  that  the  function  of  the  President  was 
essentially  judicial  and  that  only  a  court  could 
properly  "review  the  evidence  and  proceedings 
before  the  appraisers  *  *  *  and  decide  whether 
the  values  fixed  by  them  afforded  just  compensa¬ 
tion.”  (147  U.  S.  at  293.)  The  lower  court  decided 
in  effect,  however,  that  (although,  no  doubt,  the 
functions  of  the  appraisers  were  judicial)  the  func¬ 
tions  of  the  President  in  reviewing  the  proceedings 
and  conclusions  of  the  appraisers  were  not  judicial, 
since  the  President  had  "no  power  to  take  the 
property  in  disregard  of  their  assessment”  (147 
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U.  S.  at  289).  That  the  appraiser  acted  judicially 
and  the  President  administratively  presents  no 
anomaly,  since  the  appraisers’  action  (inter  alia)  was 
incident  to  compelling  the  landowners  to  take  a  just 
price;  whereas  the  President’s  review  was  limited  to 
a  different  feature  of  the  appraisers’  functions.  This 
decision  was  affirmed,  Mr.  Justice  Shiras  saying: 


“The  duties  prescribed  to  the  President  are 
*  *  *  the  approval  of  the  price  to  be  given 
for  lands  where  an  agreement  has  been  had 
between  the  owners  and  the  (park)  commission, 
and,  if  an  agreement  is  not  made  and  a  value 
is  put  upon  lands  by  appraisers  appointed 
under  the  act,  the  decision  whether  such  value 
is  reasonable  *  *  *.  The  approval  of  the 
value  or  price,  whether  fixed  by  agreement  or 
appraisal,  can  not  be  said  to  be  a  judicial  act. 
What  the  President  decides  is  not  whether  the 
value  is  reasonable  as  respects  the  property 
owner,  but  reasonable  as  regards  the  United 
States.” 

Shoemaker  v.  U.  S .,  147  U.  S.  282, 301. 


(c)  In  cases  In  which  the  finding  of  the  final  classifica¬ 
tion  board  is  reviewed,  such  review  isnot  a  “judicial” 
function  in  the  sense  in  which  judicial  functions 
are  said  to  be  nondelegable. 

It  should  be  remarked  at  the  outset  that  statutes 
are  not  to  be  looked  upon  as  problems  to  be  solved  by 
the  subtleties  and  acuteness  of  the  logician,  the  gram¬ 
marian,  or  the  scholar;  they  are  to  be  looked  upon  as 
practical  directions  given  by  practical  men  concern¬ 
ing  the  working  of  an  actual  governmental  machine 
with  which  the  legislators  are  familiar.  It  may 
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ever,  that  by  this  section  there  is  reserved  to 
the  Secretary  of  the  Interior  a  supervising 
power  over  the  action  of  the  Commissioner 
of  Patents;  but  this  is  no  more  than  an  execu¬ 
tive  or  administrative  proceeding.  (Wedder- 
bum  v.  Bliss ,  12  App.  D.  C.  485,  495.) 

The  views  of  the  United  States  Supreme  Court 
upon  this  precise  point  were  clearly  expressed  in  a 
unanimous  opinion  delivered  in  Shoemaker  v.  United 
Statesf  147  U.  S.  282,  301,  by  Mr.  Justice  Shiras. 
In  proceedings  for  the  acquisition  of  land  for  Rock 
Creek  Park,  three  appraisers  appointed  by  the 
Supreme  Court  of  the  District,  conformably  with 
statute,  took  evidence  concerning  the  value  of  the 
land,  heard  arguments  for  the  Government  and  for 
the  owners  of  the  land,  and  assessed  the  value  thereof. 
The  President  of  the  United  States  was  required  by 
statute  to  review  their  valuation,  his  approval  of 
the  value  being  made  a  condition  precedent  to  pay¬ 
ment  out  of  public  funds.  The  contention  of  the 
landowners  was  that  the  function  of  the  President  was 
essentially  judicial  and  that  only  a  court  could 
properly  “  review  the  evidence  and  proceedings 
before  the  appraisers  *  *  *  and  decide  whether 
the  values  fixed  by  them  afforded  just  compensa- 
tion.”  (147  U.  S.  at  293.)  The  lower  court  decided 
in  effect,  however,  that  (although,  no  doubt,  the 
functions  of  the  appraisers  were  judicial)  the  func¬ 
tions  of  the  President  in  reviewing  the  proceedings 
and  conclusions  of  the  appraisers  were  not  judicial, 

since  the  President  had  “no  power  to  take  the 
property  in  disregard  of  their  assessment”  (147 


U.  S.  at  289).  That  the  appraiser  acted  judicially 
and  the  President  administratively  presents  no 
anomaly,  since  the  appraisers’  action  (inter  alia)  was 
incident  to  compelling  the  landowners  to  take  a  just 
price;  whereas  the  President’s  review  was  limited  to 
a  different  feature  of  the  appraisers’  functions.  This 
decision  was  affirmed,  Mr.  Justice  Shiras  saying: 

“The  duties  prescribed  to  the  President  are 
*  *  *  the  approval  of  the  price  to  be  given 
for  lands  where  an  agreement  has  been  had 
between  the  owners  and  the  (park)  commission, 
and,  if  an  agreement  is  not  made  and  a  value 
is  put  upon  lands  by  appraisers  appointed 
under  the  act,  the  decision  whether  such  value 
is  reasonable  *  *  *.  The  approval  of  the 
value  or  price,  whether  fixed  by  agreement  or 
appraisal,  can  not  be  said  to  be  a  judicial  act. 
What  the  President  decides  is  not  whether  the 
value  is  reasonable  as  respects  the  property 
owner,  but  reasonable  as  regards  the  United 
States.” 

Shoemaker  v.  U.S.,  147  U.  S.282, 301. 

(c)  In  cases  in  which  the  finding  of  the  final  classifica¬ 
tion  board  is  reviewed,  such  review  is  not  a  “judicial” 
function  in  the  sense  in  which  judicial  functions 
are  said  to  be  nondelegable. 

It  should  be  remarked  at  the  outset  that  statutes 
are  not  to  be  looked  upon  as  problems  to  be  solved  by 
the  subtleties  and  acuteness  of  the  logician,  the  gram¬ 
marian,  or  the  scholar;  they  are  to  be  looked  upon  as 
practical  directions  given  by  practical  men  concern- 
ing  the  working  of  an  actual  governmental  machine 
with  which  the  legislators  are  familiar.  It  may 


always  be  safely  assumed  that  they  did  not  intend  to 
require  the  impossible.  It  may  also  be  assumed  that 
Congress  is  fully  aware  of  the  fact  that  it  is  physically 
impossible  for  the  President  personally  to  do  all  the 
acts  that  are  required  of  him  in  statutes  in  which  he  is 
expressly  named  and  in  which  he  is  required  to  act. 
The  irresistible  inference  is  that  Congress  has  in¬ 
tended  that  the  President,  in  such  cases,  should  choose 
agents  to  act  for  him ;  that  he  should  delegate  to  them 
the  power  and  duty  of  doing  the  act  required,  either 
generally  with  reference  to  all  acts  of  the  nature  in 
question,  or  with  reference  to  particular  cases  or  in¬ 
stances  in  which  action  is  required ;  and  that  the  acts 
thus  done  by  the  President's  agents  should  be  and 
become,  within  the  meaning  of  the  statute,  the  Presi¬ 
dent's  acts. 

The  general  principle  is,  therefore,  that  the  Presi¬ 
dent  may  delegate  the  doing  of  all  acts  required  of 
him  even  by  statutes  in  which  he  is  expressly  named 
as  the  person  to  do  the  act;  and  that  personal  action 
by  him  is  not  required  unless  the  statute  makes  it 
unmistakably  clear  that  what  is  required  is  per¬ 
sonal  action  by  the  President. 

The  only  general  exception  to  this  statement  is  the 
one  established  in  the  Runkle  case  that  “  acts  judicial 
in  character"  are  not  delegable.  The  Runkle  doc¬ 
trine  has  been  reaffirmed  in: 

U .  S .  v.  Pagef  137  U.  S.  673. 

U.  S .  v.  Fletcher ,  148  U.  S.  84,  89. 

Ide  v.  U.  S.y  150  U.  S.  517. 

Bishop  v.  U.  S.j  197  U.  S.  334,  342. 


89 

-  \ 

All  of  these  cases  involve  the  validity  of  convictions 
by  court-martial. 

The  only  question  for  consideration  is,  what  is 
% 

meant  by  “  judicial”  in  this  foregoing  phrase? 

The  word  “judicial”  is  unfortunately  ambiguous 
and  no  effort  will  be  made  to  show  what  the  word 
ought  to  mean  with  reference  to  some  other  problem 
than  that  of  the  delegation  ol  presidential  powers. 
Nor  will  any  effort  be  made  to  show,  in  general, 
what  statutory  duties  an  executive  officer,  other 
than  the  President,  may  delegate.  For  it  is  clear 
that  if  Congress  requires  the  doing  of  an  act  by 
(let  us  say)  the  chief  of  the  Air  Service,  the  statu¬ 
tory  words  might  properly  be  regarded  as  requiring 
personal  action;  whereas  the  same  words  in  a  statute 
requiring  action  by  the  President  might  properly  be 
regarded  as  permitting  delegation  of  the  duty  to 
perform  the  act. 

Indeed,  delegation  of  the  Presidents  powers  to  the 
head  of  the  appropriate  department  is  presumed  in 
the  absence  of  evidence  to  the  contrary;  whereas  no 
one  inferior  in  rank  to  the  head  of  a  department 
enjoys,  in  general  or  as  a  matter  of  course,  the  pre¬ 
sumption  of  a  delegation  of  the  powers  of  his  superior. 
This  distinction  was  recognized  by  Judge  Rudkin  in 
Northern  Pac.  Ry.  v.  Mitchell ,  an  action  in  ejectment 
brought  by  the  railway.  Its  title  to  lands  depended 
upon  the  validity  of  its  act  locating  the  lands  in  ques¬ 
tion  through  the  filing  of  a  map.  This  act  would  be 
invalid  if,  prior  thereto,  the  lands  in  question  had 
been  duly  set  apart  as  a  reservation  for  the  Spokan- 


Patonse  Indians;  otherwise  it  would  be  valid.  Prior 
to  the  filing  of  the  map,  Indian  Inspector  Watkins 
had  decided  in  favor  of  reserving  these  lands  and  had 
made  an  agreement  to  that  effect  with  the  Indians; 
the  Commissioner  of  Indian  Affairs  had  approved  his 
action;  and  Gen.  Howard  had  ordered  settlers  to  be 
excluded  from  these  lands  by  force.  Subsequent  to 
the  filing  of  the  map,  President  Hayes  ratified  these 
acts  and  formally  set  aside  these  lands.  Plaintiff's 
title  was  nevertheless  held  good,  the  court  saying: 

“It  is  also  well  settled  that  the  President 
may  act  through  the  heads  of  the  different 
departments;  and  if  the  head  of  one  of  the 
executive  departments  acts,  it  will  be  pre¬ 
sumed  in  the  absence  of  evidence  to  the 
contrary,  that  he  acted  “[through  authority 
delegated  to  him]"  by  direction  of  the  Presi¬ 
dent.  (Wilcox  v.  Jackson,  13  Pet  513;  Scott  v. 
Carew,  196  U.  S.  100.)  But  so  far  as  I  am 
advised,  no  such  power  has  been  delegated  to 
other  subordinate  officers  of  the  Government, 
whether  civil  or  military  and  “(there  being  no 
presumption  of  delegation)"  the  acts  of  such 
officers,  without  authorization  from  the  Presi¬ 
dent  or  from  Congress,  are  ineffectual  for  any 
purpose  *  *  *.  Although  the  court  will 
presume  that  the  head  of  a  department  acts 
by  direction  of  the  President,  in  the  absence 
of  evidence  to  the  contrary,  this  presumption 
does  not  extend  down  the  line  to  all  civil  and 
military  officers  of  the  Government  of  what¬ 
ever  grade." 

Northern  Pac.  Ry.  v.  Mitchell,  208  Fed.  469, 
472,  473. 
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2.  When,  therefore,  may  an  act  of  the  President 
be  deemed  “ judicial  in  character”? 

The  answer  to  this  question  manifestly  depends 
primarily  upon  the  context  in  which  the  quoted 
phrase  is  found.  So  far  as  the  issues  dealt  with  in 
this  brief  are  concerned,  the  question  is:  What  did 
Chief  Justice  Waite  mean  when  he  used  that  phrase 
in  his  opinion  in  the  Runkle  case?  For  other  Fed¬ 
eral  cases  add  nothing,  directly  at  least,  to  his  defi¬ 
nition  of  the  class  of  cases  in  which  the  Presidents 
statutory  powers  may  not  be  delegated.  Indirectly, 
however,  other  Federal  cases  are  of  great  value  in 
limiting  and  defining  the  meaning  of  the  Chief 
Justices  phrase;  for  they  present  a  considerable 
number  of  instances  of  presidential  acts  that  have 
been  judicially  determined  to  be  delegable,  notwith¬ 
standing  the  fact  that  these  acts  are  judicial  in  certain 
senses  in  which  the  word  “  judicial”  is  occasionally 
used. 

3.  In  the  narrowest  sense,  a  Federal  act  is  judicial 
only  when  it  consists  of  a  decision  or  determination 
made  in  some  proceeding  by  an  officer  constitution¬ 
ally  and  legally  exercising  the  judicial  power  of  the 
United  States  in  accordance  with  article  3  of  the 
Constitution.  (Ex  parte  Vallandingham,  1  Wall. 
243,  253.)  In  this  narrow  and  unusual  sense,  neither 
the  decisions  of  the  military  courts; 

Dynes  v.  Hoover ,  20  How.  65,  78,  79; 

Mechanics  Bank  v.  Union  Bank}  22  Wall. 

276,  294,  300,  301; 

Ex  parte  Milligan ,  4  Wall.  2,  121,  123; 
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In  re  Vidal ,  179  U.  S.  126; 
nor  the  decisions  of  the  Territorial  courts; 

Amer .  Ins .  Co.  v.  Canter ,  1  Pet.  511,  546; 
Clinton  v.  Englebrechtf  13  Wall.  434,  447; 
McAUisterv.  United  States ,  141 U.  S.  174, 180; 
Koenigsberger  v.  Richmond  S.  Min .  Co.,  158 
U.  S.  41,  48; 

nor  the  decisions  of  the  courts  of  the  District  of 
Columbia ; 

In  re  Danay  68  Fed.  886,  900,  901; 
Hombuckle  v.  Toombsf  18  Wall.  648,  655; 
Page  v.  Bumstinef  102  U.  S.  664,  668; 
James  v.  United  States ,  202  U.  S.  401,  408; 

nor  the  decisions  of  the  Supreme  Court  of  the  United 
States  on  appeal  from  the  “ legislative  courts”  above 
mentioned  (as  distinguished  from  courts  that  con¬ 
stitutionally  exercise  the  judicial  power  of  the  United 
States) 

Wallace  v.  Adams ,  143  Fed.  716,  725; 

Ex  parte  Morany  144  Fed.  594,  598; 

are  judicial  acts.  Nevertheless  such  decisions  are 
obviously  entirely  judicial  in  character. 

In  studying  the  question  as  to  when,  for  any 
purpose,  the  determination  of  any  officer  or  body 
that  does  not,  in  the  constitutional  sense,  exercise 
any  part  of  the  judicial  power  of  the  United  States 
is  a  judicial  act,  it  is  helpful  to  divide  such  determi¬ 
nations  into  the  following  classes: 

(1)  Purely  ministerial  acts  which  involve  neither 

% 

judgment  nor  discretion.  These  acts,  in  a  proper 
case,  may  be  coerced  by  mandamus.  They  are  not 
judicial  in  any  sense. 


(2)  Acts  and  determinations  of  administrative 
officers  that  differ  from  the  former  only  because 
they  involve  judgment  or  discretion .  It  is  believed 
to  be  only  through  inaccurate,  careless,  and  un¬ 
fortunate  use  of  language  that  these  acts  are  ever 
referred  to  as  judicial.  To  call  them  administrative 
acts  would  not  be  entirely  accurate,  since  adminis¬ 
trative  acts  are  often  spoken  of  as  including  purely 
ministerial  acts.  To  distinguish  them  from  the 
latter,  the  United  States  Supreme  Court  has  some¬ 
times  referred  to  acts  involving  judgment  or  dis¬ 
cretion  as  'political  acts  or  executive  acts. 

Marburyv.  Madison ,  1  Cranch  137,  165, 166. 

Twenty  Per  Cent  Casesy  13  Wall.  568,  575. 

Kendall  v.  United  States ,  12  Pet.  522,  609, 
610. 

Decatur  v.  Pauldingy  14  Pet.  496,  515. 

Mississippi  v.  Johnson ,  4  Wall.  475,  499. 

(3)  Administrative  determinations  which  award, 
or  take  away,  asserted  rights  of  liberty  or  of  prop¬ 
erty  ( Craig  v.  Leitensdorfery  123  U.  S.  189,  205),  in 
doing  which,  notice  to  the  persons  affected  and  a 
hearing  are,  in  general,  essential.  The  hearings, 
however,  are  not  adversary  proceedings  in  any 
proper  sense;  there  is  no  public  prosecutor,  nor  any 
representative  of  the  public  charged  with  opposing 
the  asserted  private  right.  The  only  public  officers 
concerned  are  those  who  are  charged  with  the  mak¬ 
ing  of  a  just  and  proper  decision.  These  determina¬ 
tions  are  conclusive  against  collateral  attack  ( Cen¬ 
tral  Trust  v.  Central  Trust ,  216  U.  S.  251,  261) ;  but, 
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not  being  res  judicata,  they  are  subject  to  modifica¬ 
tion  by  the  same,  or  by  superior  administrative 
•  authority,  unless  otherwise  provided  by  statute. 

Pearson  v.  Williams,  202  U.  S.  281,  285. 

Johnson  v.  Payne,  253  U.  S.  209. 

Boynton  v.  Blaine,  139  U.  S.  306,  325. 

Garfield  v.  Turner,  31  App.  D.  C.  332. 

Determinations  of  this  class  are  appropriately  re¬ 
ferred  to  as  quasi  judicial. 

(4)  Determinations  which,  in  their  fundamental 
or  essential  features,  are  identical  with  the  decisions, 
judgments,  or  decrees  of  courts  constitutionally  exer¬ 
cising  the  judicial  power  of  the  United  States. 
They  are  consequent  upon  an  adversary  proceeding, 
in  which  there  are  actor,  reus,  and  judex.  Determi¬ 
nations  of  this  class,  when  expressed  in  their  final 
form,  are  so  formulated  by,  or  by  direction  of,  the 
deciding  officer  or  body  as  to  be  adapted  to  be  car¬ 
ried  into  execution;  they  are  determinations  affect¬ 
ing  life,  liberty,  or  property;  they  have  the  force  of 
res  judicata ;  and  the  officer  or  body  making  such 
determinations  is  supported  by  an  executive  agency 
whose  duty  it  is  unquestioningly  to  carry  such  deci¬ 
sions  into  execution,  unless  prevented  by  action  in 
the  nature  of  appeal  or  pardon.  Acts  or  determina¬ 
tions  of  this  sort  are  accurately  described  as  entirely 
judicial  in  character. 

Determinations  by  the  Interstate  Commerce  Com¬ 
mission  are,  therefore,  not  to  be  deemed  entirely 
judicial  in  character,  although  proceedings  before 
that  body  are  very  formal  and  technical; 
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Humboldt  S.  S.  Co.  v.  Interstate  Commerce 
Com.,  37  App.  D.  C.  266,  227; 

Louisville  Cement  Co.  v.  Interstate  Commerce 
Com.,  42  App.  D.  C.,  514; . 

whereas  determinations  by  the  Interior  Departments 
“  court  of  Indian  offenses,  ”  which  are  not  in  writing 
and  are  reached  by  most  informal  methods,  may 
possibly  lay  claim  to  being  entirely  judicial  in 
character  ( United  States  v.  Clapox ,  35  Fed.  575). 

It  is,  of  course,  clear  that  the  judicial  or  nonjudicial 
character  of  an  act  does  not,  in  general,  depend  upon, 
and  is  unaffected  by  the  safeguards  or  procedure 
attending  the  ascertainment  of  material  facts,  nor 
is  such  character  affected  by  the  degree  of  formality 
with  which  the  result  is  reached  or  announced. 
Congress  might  establish  and  adhere  to  the  practice 
of  declaring  war  only  after  an  ascertainment  of  ma¬ 
terial  facts  by  methods  involving  the  same,  or  a 
higher  degree  of  assurance  against  error  than  those 
which  pertain  to  our  judicial  system.  Yet  the  act  of 
declaring  war  would  not  become  either  judicial  or 
quasi  judicial,  but  would  remain  purely  legislative. 
The  analogous  statement  might  be  correctly  made  of 
all  other  legislative  and  executive  acts,  as,  for  in¬ 
stance,  the  exercise  by  the  Secretary  of  War  of  the 
power  conferred  upon  him  by  Congress  of  deciding 
whether  or  not  to  deepen  or  improve  a  particular 
waterway  or  to  erect  a  fort  in  proximity  to  a  particu¬ 
lar  city.  And  it  is  certainly  clear  that  the  character 
of  the  act  is  not  affected  according  to  whether  the 
procedure  actually  in  use  has  been  voluntarily 
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adopted  by  the  officer  or  body  performing  the  act  or 
whether  the  procedure  has  been  compulsorily  pre¬ 
scribed  for  him  or  for  it  by  superior,  legislative,  or 
other  authority. 

The  acts  involved  in  the  Runkle  case  and  in  other 
cases,  applying  the  doctrine  which  it  enunciated,  be¬ 
long  to  the  last  class,  described  as  entirely  judicial 
in  character.  We  contend  that  the  doctrine  of  the 
Runkle  case  is  limited  to  acts  of  this  class. 

The  acts  involved  in  the  present  suit  belong  to  the 
second  class,  that  of  acts  merely  involving  judgment 
and  discretion.  •  Not  only  may  the  President  delegate 
authority  to  perform  acts  of  this  class,  but  he  may 
also,  as  the  judicial  precedents  show,  delegate 
authority  to  perform  acts  of  the  third  class,  acts  that 
are  appropriately  called  quasi  judicial. 

To  speak  of  a  determination  as  judicial  when  it  not 
only  never  has  the  effect  of  res  judicata ,  but  does  not 
determine  any  right  of  liberty  or  of  property  is  (as 
already  suggested)  far  from  appropriate.  Neverthe¬ 
less,  there  are  certain  rare  instances  in  which  text 
writers  and  even  judges  have  used  the  word  “  judicial  ” 
as  including  all  acts  of  an  administrative  officer  that 
required  judgment  and  discretion  and  were  not 
purely  ministerial.  We  have  met  with  only  one 
instance  in  which  this  loose  use  of  the  word  “  judicial/7 
as  distinguished  from  that  which  is  purely  ministerial, 
is  found  in  the  opinions  of  the  United  States  Supreme 
Court,  viz,  in  Justice  Field’s  opinion  in  Wisconsin 
Railroad  v.  Price  County ,  133  U.  S.  496,  511.  On  the 
other  hand,  hundreds  of  instances  may  be  cited  (if  it 


were  worth  while)  in  which  it  is  clear  that  the 
Supreme  Court  has  confined  the  use  of  the  phrase 
“judicial  acts”  to  acts  of  the  constitutional,  judicial 
tribunals  and  to  acts  falling  in  the  last  two  classes, 
supra. 

4.  In  what  sense,  then,  did  Chief  Justice  Waite 
use  the  word  “judicial”  when  he  enunciated  the 
doctrine  in  the  Runkle  casef  We  submit  that  the 
answer  to  this  question  is  apparent  from  the  context 
of  his  opinion.  He  says: 

“The  heads  of  departments  are  his”  [the 
Presidents]  “authorized  assistants  in  the  per¬ 
formance  of  his  executive  duties  and  their  offi¬ 
cial  acts,  promulgated  in  the  regular  course 
of  business,  are  presumptively  his  acts. 
*  *  *  Here,  however,  the  action  required 
of  the  President  is  judicial  in  its  character,  not 
administrative .  *  *  *  He  is  himself  to 

consider  the  proceedings  (of  the  court- 
martial)  “  laid  before  him  and  decide  person¬ 
ally  whether  they  ought  to  be  carried  into 
effect.  Such  a  power  he  can  not  delegate. 
His  personal  judgment  is  required,  as  much 
so  as  it  would  have  been  in  passing  on  the  case 
if  he  had  been  one  of  the  [ordinary]  members 
of  the  court-martial  itself.” 

Runkle  v.  U.  S.,  122  U.  S.  543,  557. 

Indeed,  the  President,  when  he  acts  upon  court- 
martial  records,  is  actually  in  legal  intendment  a 
member  of  the  court; 

In  re  Brodie ,  128  Fed.  665,  668; 

Mills  v.  Martin ,  19  Johns.  7,  30; 
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Carter  v.  McClaughry ,  183  U.  S.  365,  385; 

1912  Digest  of  the  Judge  Advocate  General, 
p.  554  (pars.  B  and  C) ; 

although  common  usage  accords  with  that  of  Chief 
Justice  Waite  in  not  referring  to  him  as  a  member  of 
the  court. 

When,  in  the  foregoing  extract,  the  Chief  Justice 
refers  to  the  action  of  the  President  as  not  adminis¬ 
trative  in  character,  it  is  clear  that  he  does  not  deem 
it  even  partly  administrative,  as  it  would  be  if  it 
belonged  to  any  other  class  of  acts  supra  than  the 
last,  viz,  that  class  of  acts  designated  as  entirely 
judicial  in  character.  Illustrations  of  acts  that  are 
at  least  partly  administrative  have  already  been 
given  (supra  pp.  85,  86,  94;  see  also  infra,  pp.  104-111). 
As  to  acts  that  fall  within  the  third  class  supra 
and  are  described  as  quasi  judicial,  Mr.  Justice 
Brewer  said  in  Orchard  v.  Alexander  (157  U.  S.  372, 
379): 

“The  approval  of  the  evidence  offered”  [by 
the  claimant  to  public  lands]  “in  respect  to 
settlement  and  improvement  is  only  quasi 
judicial.  It  is  as  much  an  administrative  as  a 
judicial  act .  There  is  no  contest  before  the 
register  and  receiver.  No  one  represents  the 
Government.  The  action  taken  is  purely  ex 
parte.  It  is  only  one  step  in  the  procedure 
by  which,  through  an  executive  department, 
the  title  to  public  land  is  obtained  by  an  indi¬ 
vidual.” 

In  an  Army  elimination  proceeding,  the  Govern¬ 
ments  only  representation  is  by  those  officers  who 
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cooperate  in  making  the  determination  and  whose 
functions  are  absolutely  analogous  to  those  of  the 
Interior  Department  officers  involved  in  Orchard  v* 
Alexander ,  supra.  An  Army  officer  whose  elimination 
is  being  considered  has,  indeed,  no  right  of  liberty 
or  of  property  at  stake;  whereas  a  claimant  to  public 
land  who,  pursuant  to  statutory  invitation,  has 
settled  upon  and  improved  public  land  has  a  property 
right  at  stake  in  the  proceeding  before  the  Interior 
Department,  and  an  alien  immigrant  has  a  right  of 
liberty  at  stake  in  a  deportation  proceeding  before 
the  Labor  Department.  Except  for  this  distinction, 
however,  these  and  many  other  administrative  pro¬ 
ceedings  that  might  be  mentioned  are  identical  in 
their  essential  nature. 

That  Chief  Justice  Waite  was  considering  pro¬ 
ceedings  that  are  entirely  judicial  in  character  in  the 
Runkle  case  and  not  those  that  are  partly  adminis¬ 
trative  and  partly  judicial  is  made  even  clearer  by 
succeeding  parts  of  the  opinion.  He  says: 

“His  judgment”  [the  President’s],  “when 
pronounced,  must  be  his  own  judgment  and 
not  that  of  another.  And  this  because  he  is 
the  person,  and  the  only  person,  to  whom  has 
been  committed  the  important  judicial  power 
of  finally  determining  upon  an  examination  of 
the  whole  proceedings  of  a  court-martial, 
whether  an  officer  holding  a  commission  in 
the  Army  of  the  United  States  shall  be  dis¬ 
missed  from  service  as  a  punishment  for  an 
offence  with  which  he  has  been  charged  and 
for  which  he  has  been  tried.  In  this  connec- 


tion  the  following  remarks  of  Attorney  General 
Bates,  in  an  opinion  furnished  President  Lin¬ 
coln,  under  date  of  March  12,  1864,  11  Opin¬ 
ions  Attorneys  General,  21,  are  appropriate: 

“‘Undoubtedly  the  President,  in  passing 
upon  the  sentence  of  a  court-martial,  and 
giving  to  it  the  approval  without  which  it  can 
not  be  executed,  acts  judicially.  The  whole 
proceeding  from  its  inception  is  judicial.  The 
trial,  finding,  and  sentence  are  the  solemn  acts 
of  a  court  organized  and  conducted  under  the 
authority  of  and  according  to  the  prescribed 
forms  of  law.  It  sits  to  pass  upon  the  most 
sacred  questions  of  human  rights  that  are  ever 
placed  on  trial  in  a  court  of  justice;  rights 
which,  in  the  very  nature  of  things,  can  neither 
be  exposed  to  danger  nor  subjected  to  the 
uncontrolled  will  of  any  man,  but  which  must 
be  adjudged  according  to  law.  And  the  act 
of  the  officer  who  reviews  the  proceedings  of 
the  court,  whether  he  be  the  commander  of 
the  fleet  or  the  President,  and  without  whose 
approval  the  sentence  can  not  be  executed,  is 
as  much  a  part  of  this  judgment,  according  to 
law,  as  is  the  trial  or  the  sentence.  When  the 
President,  then,  performs  this  duty  of  approv¬ 
ing  the  sentence  of  a  court-martial  dismissing 
an  officer,  his  act  has  all  the  solemnity  and 
significance  of  the  judgment  of  a  court  of 
law/” 

Runkle  v.  U .  S.,  122  U.  S.  at  557, 558. 

The  opinion  of  Attorney  General  Bates,  the  views 
of  which  were  thus  adopted  by  Chief  Justice  Waite, 
was  one  in  which  the  Attorney  General  ruled  that  the 
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decision  of  a  court-martial  after  action  by  the  Presi¬ 
dent  became  res  judicata.  In  advising  the  Secretary 
of  the  Navy,  March  12,  1864  (11  Ops.  Atty.  Gen.  19), 
that  upon  approval  of  the  conviction  of  a  naval 
officer,  the  effect  of  the  judgment  of  the  court  could 
only  be  modified  by  resort  to  the  Presidents  power 
to  grant  ,  clemency,  the  Attorney  General  also  stated 
that  if  the  President  disapproved  the  sentence  of  con¬ 
viction  of  a  court-martial  and  thus,  in  effect,  pro¬ 
nounced  judgment  of  acquittal,  the  President  would 
be  without  power,  after  promulgation  of  his  formal 
decision,  to  revoke  the  same  and  to  render  the  sen- 
tence  of  conviction  effective  by  approving  it. 

In  this  connection,  it  must  be  remembered  that  a 
court-martial  is  a  court  of  law  to  the  fullest  degree 
and  in  every  sense,  except  only  that,  instead  of  exer¬ 
cising  the  judicial  power  of  the  United  States  under 
Article  III  of  the  Constitution  it  is  a  “  legislative 
court”  like  the  Territorial  courts  ( Benner  v.  Porter ,  9 
How.  235,  242).  But  the  authority  of  courts-martial 
and  other  legislative  courts  is  equal  to,  and  coordinate 
with,  that  of  the  courts  created  under  the  “  judicial 
power”  provision  of  the  Constitution  (Art.  Ill,  sec.  1). 

United  States  v.  Maneyy  61  Fed.  140,  143. 

Wales  v.  Whitney ,  114  U.  S.  564,  570. 

Judge  Wallace,  in  announcing  the  decision  of  the 
U.  S.  Circuit  Court  in  the  case  of  In  re  Davison ,  21 
Fed.  618,  620,  said: 

“  Courts-martial  are  lawful  tribunals  exist¬ 
ing  by  the  same  authority  [Congress]  that 
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this  court  is  created  by,  have  as  plenary  juris¬ 
diction  over  offenses  by  the  law  military  as 
this  court  has  over  controversies  committed 
to  its  cognizance  and,  within  their  special  and 
more  limited  sphere,  are  entitled  to  as  untram¬ 
meled  an  exercise  of  their  powers.” 

In  delivering  the  unanimous  judgment  of  the 
United  States  Supreme  Court  in  Grafton  v.  United 
States  (206  U.  S.  333)  Mr.  Justice  Harlan,  after  point¬ 
ing  out  (p.  348)  that  the  jurisdiction  of  courts-martial 
over  crimes  “  is  not  exclusive,  but  only  concurrent  with 
that  of  the  civil  courts,”  declared  (at  p.  352): 

“Congress  has  chosen  in  its  discretion  to 
confer  upon  general  courts-martial  authority 
to  try  an  officer  or  soldier  for  any  crime,  not 
capital,  committed  by  him  in  the  territory  in 
which  he  is  serving.  When  that  was  done,  the 
judgment  of  such  military  court  was  placed 
on  the  same  level  as  the  judgments  of  other  tri¬ 
bunals  when  the  inquiry  arises  whether  an 
accused  was,  in  virtue  of  that  judgment,  put 
in  jeopardy  of  life  or  limb.” 

Among  the  numerous  cases  supporting  the  proposi¬ 
tion  that  courts-martial  are  judicial  tribunals  in  every 
sense  are: 

Carter  v.  Roberts ,  177  U.  S.  496,  498. 

Carter  v.  McClaughry ,  183  U.  S.  365,  380, 
383,  390. 

Ex  parte  Reed ,  100  U.  S.  13,  21,  23. 

Swain  v.  United  States ,  165  U.  S.  553,  558. 

United  States  v.  McDonald ,  265  Fed.  754,  760. 

United  States  v.  Praeger,  149  Fed.  474,  485. 
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5.  The  nondelegable  acts  of  the  President,  de¬ 
scribed  in  the  Runkle  opinion  as  “  judicial  in  character, 
not  administrative,”  are  therefore  confined  to  acts  of 
the  fourth  class,  supra.  But  aside  from  what  was 
decided  in  the  Runkle  case,  the  word  “judicial,” 
according  to  the  best  usage,  does  not  aptly  describe 
the  action  of  administrative  officers  in  the  regular 
transaction  of  the  affairs  of  Government,  even  if 
these  acts  involve  judgment  and  discretion;  such 
acts  being  best  described,  perhaps,  as  political  acts 
or  discretionary  executive  acts  (supra,  p.  93).  The 
acts  required  in  carrying  into  effect  the  system  pre¬ 
scribed  by  Congress  in  section  24b  are  not  even 
quasi  judicial  acts,  because  the  officers  whose  elimi¬ 
nation  is  under  consideration  have  no  right  of  liberty 
or  property  at  stake  and  therefore  no  right  to  any 
hearing,  except  to  the  extent  to  which  Congress  has 
expressly  or  by  fair  implication  granted  one. 

Thus,  the  acts  of  the  elimination  boards  function¬ 
ing  under  section  11  of  the  statute  of  July  15,  1870 
(16  Stat.  315),  acts  which,  in  their  essential  nature, 
are  identical  with  those  under  section  24b  of  the  pres¬ 
ent  statute,  have  been  judicially  declared  to  be  acts 
neither  of  a  judicial  nor  of  a  quasi  judicial  tribunal. 
(Sherburne  v.  United  States ,  16  Ct.  Cls.  491,  499.) 

An  accurate  and  fairly  complete  statement  of  the 
various  judicial  and  quasi  judicial  determinations 
which  the  administrative  officers  of  the  United 
States  are  impowered  by  law  to  make  is  found  in 
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section  309  of  Prof.  Chaplin's  “  Principles  of  the 
Federal  Law."  It  reads  in  part  as  follows: 

Potential  vesting  of  judicial  power  in  the 
executive  branch  may  be  illustrated  as  follows: 

(1)  Congress,  in  placing  upon  foreign  mer¬ 
chant  vessels  and  their  owners  the  duty  of  as¬ 
certaining,  by  medical  examination,  the  physi¬ 
cal  and  mental  condition  of  immigrants,  and  of 
not  bringing  in  immigrants  of  certain  physical 
or  mental  disqualifications,  may  vest  in  the 
executive  branch  a  final  power  of  mental 
examination  and  a  verification  thereby  of  the 
exercise  of  this  duty,  and  exclusive  power  of 
adjudging  and  imposing,  as  against  a  ship¬ 
master,  a  pecuniary  penalty  for  breach  of  duty, 
as  so  determined,  provided  there  is  some  evi¬ 
dence  to  support  the  finding. 

(2)  When  a  citizen  of  the  United  States — 
even  a  native-born  citizen — has  left  the  coun¬ 
try  and  desires  to  reenter  it,  he  is  subject,  by 
act  of  Congress,  to  final  Executive  jurisdiction 
over  the  question  of  actual  citizenship  (as  a 
condition  of  right  of  entrance),  at  least  when 
such  citizen  is  of  a  race  whose  members  are 
prima  facie  neither  citizens,  nor  capable  of 
naturalization  under  general  laws.  Under  the 
alien  immigration  acts,  the  question  of  personal 
convictions  of  an  alien  (as  in  the  case  of  an 
anarchist)  is  placed  by  Congress  within  tht, 
final  determination  of  the  Executive,  provided 
there  is  some  evidence.  A  similar  power  exists 
(and  presumably  to  the  same  extent)  in  the 
matter  of  deportation  under  the  alien  contract 
labor  legislation. 
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(3)  The  Land  Department  is  vested  with 
extensive  judicial  power.  In  respect  to  ques¬ 
tions  of  fact,  closely  related  to  the  Federal 
public-land  policy,  this  power  is  final.  So  in 
respect  even  of  general  questions  of  fact  arising 
collaterally  to  a  land  issue  proper.. 

Upon  questions  of  law,  this  power  is,  in 
certain  classes  of  cases,  final. 

(4)  Under  the  national  banking  acts,  the 
executive  department  has  extensive  judicial 
powers,  as,  to  appoint  a  receiver  and  to  make 
assessment  upon  stockholders,  although  those 
matters  are,  in  their  nature  and  historically, 
matters  of  equity  jurisprudence. 

(5)  The  executive  branch  may  be  vested  by 
Congress  with  power  to  pass  with  finality  upon 
the  construction  of  a  private  bounty  act. 

(6)  Revenue  officials  may  be  vested  with 
final  power  of  determining  the  producing  power 
of  a  manufacturing  plant. 

(7)  The  Post  Office  Department  is  vested 
with  minor  judicial  power  in  a  variety  of  forms. 

(8)  In  the  field  of  eminent  domain,  Con¬ 
gress  may  delegate  to  the  executive  branch 
finality  of  power  to  determine  the  necessity  or 
propriety  of  taking  certain  land  within  a  State, 
by  eminent  domain,  for  public  purposes. 

(9) .  Congress  may  delegate  to  the  Secretary 
of  War  power  to  decide,  under  certain  prin¬ 
ciples,  whether  a  bridge  is  an  obstruction  to 
navigation  and  to  require  removal  or  modifi¬ 
cation. 

•  m 

This  enumeration  of  quasi  judicial  acts  of  adminis¬ 
trative  officers  of  the  United  States  Government  is 
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not  absolutely  complete;  but  it  was,  no  doubt,  in¬ 
tended  by  Prof.  Chaplin  to  include  all  the  instances 
of  this  nature  that  he  could  think  of  or  discover.  It 
is  to  be  noted  that  in  every  instance  included  in  Prof. 
Chaplin's  list,  some  property  right  or  right  of  liberty 
is  at  stake  or  affected  by  the  administrative  deter¬ 
mination.  The  inference  is  unavoidable  that  Prof. 
Chaplin  regards  an  administrative  act  or  determina¬ 
tion  as  judicial  or  quasi  judicial,  only  when  a  right 
of  liberty  or  of  property  is  at  stake. 

This  view  has  also  been  frequently  expressed  in 
judicial  decisions. 

Judicial  opinions  to  this  effect  have,  for  instance, 
been  expressed  as  to  the  essential  nature  of  an  ad¬ 
ministrative  determination  recognizing  or  denying  a 
pension  claim,  to  wft,  that  the  determination  is  a 
quasi  judicial  act  if,  and  only  if,  the  pension  claim 
represents  a  property  right.  Assuming  the  exist¬ 
ence  of  a  pension  statute,  a  pension  claim  becomes  a 
property  right  in  respect  of  the  period  from  and 
after  the  arising  of  the  disability  or  the  happening  of 
any  other  contingency,  upon  which  the  right  thereto 
is  made  to  depend,  and  continuing  thereafter  while 
the  same  situation  exists  and  while  the  statute 
granting  the  pension  remains  unrepealed. 

Gibbs  v.  Minneapolis  Fire  D.  Relief ,  125 
Minn.  174,  Ann.  Cas.  1915  C  749. 

Kavanagh  v.  Police  Pension  F.  Com'rs , 
134  Cal.  50,  66  Pac.  36,  37. 

Rudolph  v.  U.  S.f  36  App.  D.  C.  379. 

Pennie  v.  Reis,  132  U.  S.  464,  471. 
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It  is  because  the  right  to  a  pension  is  a  property 
right  that  the  according  or  denying  of  an  asserted 
right  to  a  pension  is  a  quasi  judicial  determination. 
Thus  in  Stevens  v.  Minneapolis  Fire  D.  Relief  (124 
Minn.  381,  50  L.  R.  A.,  N.  S.,  1018,  1023)  the  court 
said: 

“  It  is  clear  that  in  determining  the  question 
whether  a  member  shall  be  dropped  from  the 
pension  list  and  thereby  deprived  of  the 
benefits  conferred  and  vested  thereby,  the 
association  acts  in  at  least  a  quasi  judicial 
capacity;  for  the  determination  affects  the  vested 
legal  rights  of  the  pensioner.** 

The  same  principle  applies  to  the  property  rights 
of  taxpayers.  In  Baker  v.  Gooding  County  (25 
Idaho,  506;  138  Pac.  342,  345),  the  court  had  under 
consideration  the  proposed  action  of  the  board  of 
county  commissioners  in  creating  a  bonded  debt, 
selling  the  bonds  and  dividing  the  proceeds  between 
the  several  highway  districts  of  the  county.  The 
court  said : 

“  When  the  term  1  judicial*  is  applied  to  the 
action  of  such  boards,  it  is  not  to  be  received 
in  the  same  sense  usually  applied  to  courts.** 

That  is  to  say,  their  action  might  more  appropriately 
be  described  as  “quasi  judicial**  than  as  “judicial.** 
In  ascertaining  what  is  essential  in  order  that  the 
action  of  such  boards  may  be  described  as  “judicial** 
(or  rather  as  “quasi  judicial**),  the  court  then  pro¬ 
ceeds  to  adopt  and  quote  the  following  language  used 
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by  the  Supreme  Court  of  California  in  Robinson  v. 
Sacramento,  (16  Cal.  208) : 

“It  is  sufficient  if  they  are  invested  by  the 
legislature  with  power  to  decide  on  the  prop¬ 
erty  or  rights  of  the  citizen  .” 

The  following  test  of  what  constitutes  judicial 
(including,  of  course,  quasi  judicial)  action  by  admin¬ 
istrative  officers  and  bodies  has  been  adopted  by  the 
Supreme  Court  of  Minnesota: 

“To  render  the  proceedings  of  special  tri¬ 
bunals,  commissioners,  or  municipal  officers 
judicial  in  their  nature,  they  must  affect  the 
rights  of  property  of  the  citizens  in  a  manner 
analogous  to  that  in  which  they  are  affected  in 
the  proceedings  of  courts  acting  judicially. 
*  *’  *  Where  proceedings  are  judicial,  if 
no  right  of  appeal  is  given,  certiorari  will  lie, 
but  the  fact  that  no  right  of  appeal  is  given  has 
no  bearing  on  the  question  whether  the  pro¬ 
ceedings  are  judicial  in  their  nature.” 

State  ex  ret.  Grant  v.  Inverson ,  100  N.  W. 
91,  92,  92  Minn.  355,  quoting 

State  ex  ret.  Hardy  v.  Clough ,  67  N.  W. 
202,  64  Minn.  378. 

The  sense  in  which  the  United  States  Supreme 
Court  has  used  the  phrase  “quasi  judicial”  may  be 
gathered  from  the  following  paragraph  of  its  opinion 
in  the  case  of  Interstate  Commerce  Commission  v.  L.  & 
N.  Railroad ,  (227  U.  S.  88,  91) : 

“In  the  comparatively  few  cases  in  which 
such  questions”  [those  involving  the  validity 
or  the  conclusiveness  of  administrative  deter¬ 
minations]  “have  arisen,  it  has  been  distinctly 
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recognized  that  administrative  orders ,  quasi 
judicial  in  character ,  are  void  if  a  hearing  was 
denied;  if  that  granted  was  inadequate  or 
manifestly  unfair;  if  the  finding  was  contrary 
to  the  ‘  indisputable  character  of  the  evi¬ 
dence  ’  Tang  Tun  v.  Edsell,  223  U.’  S.  673, 
681;  Chin  Yoh  v.  United  States,  208  U.  S.  8, 
13;  Low  Wah  Suey  v.  Backus ,  225  U.  S.  460, 
468;  Zakonaite  v.  Wolf,  226  U.  S.  272;  or,  if  the 
facts  found  do  not,  as  a  matter  of  law,  support 
the  order  made.  United  States  v.  B .  &  0. 
S.  W .  R.  R.,  226  U.  S.  14.  Cf.  Atlantic  C.  L.  v. 

-  North  Carolina  Corp.  Com.,  206  U.  S.  1,  20f 
Wisconsin ,  M.  &  P .  R.  Co.  v.  Jacobson ,  179 
U.  S.  287,  301;  Oregon  Railroad  v.  Fairchild , 
224  U.  S.  510;  I.  C .  C.  v.  Illinois  Central ,  215 
U.  S.  452,  470;  Southern  Pacific  Co.  v.  Inter¬ 
state  Com .  Comm.,  219  U.  S.  433;  Muser  v. 
Magone,  155  U.  S.  240,  247  ” 

But  the  administrative  orders  that  are  void  where 
hearings  are  denied  are  orders  affecting  rights  of 
liberty  or  of  property.  The  United  States  Supreme 
Court,  therefore,  said  in  substance  that  no  adminis¬ 
trative  orders  are  quasi  judicial,  except  those  which 
involve  rights  of  liberty  or  of  property.  That  this 
was  really  the  meaning  of  the  court  is  confirmed  upon 
an  examination  of  the  precedents  which  it  cited  in 
the  passage  quoted  supra.  The  “  administrative 
orders  quasi  judicial  in  character”  to  which  these 
precedents  relate  are : 

Administrative  orders  excluding  or  deport¬ 
ing  alleged  foreigners  from  the  United  States 
(involving  liberty) : 

Tang  Tun  v.  Edsel,  223  U.  S.  673. 
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Chin  Yow  v.  U .  S .,  208  U.  S.  8. 

Low  TFa/i  *Suei/  v.  Backus ,  225  U.  S.  460. 

Zakonite  v.  WoZf,  226  U.  S.  272. 

Administrative  orders  requiring  railways  to 
establish  physical  rail  connections  with  each 
other  or  schedules  of  connecting  trains  (in¬ 
volving  property  rights) : 

U.  S.  v.  B.  &  0.  S.  W.  Ry.,  226  U.  S.  14. 

A.  Coast  Line  v.  N.  C.  Commission ,  206 
.  U.  S.  1. 

Wis.  Railroad  v.  Jacobson ,  179  U.  S.  287. 

*  •  •  «  « 

Oregon  Railroad  v.  Fairchild ,  224  U.  S.  510. 

Administrative  orders  fixing  freight  rates 
(involving  property  rights) :  .  . 

S.  Pacif.  Co.  v.  Interstate  Com.  Commission, 
219  U.  S.  433. 

Administrative  orders  regulating  distribu¬ 
tion  of  railway  cars  to  shippers  (involving 
property  rights) : 

Int.  Com.  Commission  v.  III.  C.  Railroad , 
215  U.  S.  452. 

Administrative  determinations  fixing  the 
value  of  importations  and  therefore  the  amount 
of  customs  duties  (involving  property  rights) : 

Muser  v.  Magonef  155  U.  S.  240. 

Other  administrative  determinations  which  have 
been  described  as  of  a  judicial  nature  are  decisions 
of  the  Land  Office  fixing  the  rights  of  private  persons 
to  public  lands  under  the  preemption,  homestead, 
and  other  statutes : 

Riverside  Oil  Co:  v.  Hitchcock ,  190  U.  S. 
316,  324. 

Bates  &  Guild  v.  Payne ,  194  U.  S.  106,  108. 


Quasi  judicial  decisions  of  this  nature  were  in  one 
case  referred  to  by  Mr.  Justice  Matthews  as  the 
antitheses  of  ordinary  executive  or  administrative 
determinations  which,  without  affecting  property 
rights,  involve  the  exercise  of  discretion.  He  said: 

“The  language  of  the  section  of  the  Revised 
Statutes  (§453)  describes  the  duties  of  the 
Commissioner  [of  the  General  Land  Office,] 
to  be  performed  under  the  direction  of  the 
Secretary,  as  executive  duties,  while  those 
which  relate  to  the  decision  of  questions  of 
private  right  under  the  preemption  laws,  being 
quasi  judicial,  are  made  by  §2273  expressly 
subject  to  an  appeal.” 

Butterworth  v.  Hoe ,  112  U.  S.  50,  56. 

In  like  manner,  Mr.  Justice  Peckham  in  another 
case  referred  to  administrative  bodies  that  impose 
assessments  upon  land  in  order  to  defray  the  cost 
of  improvements  as  “acting  somewhat  in  a  judicial 
character.  ”  This  statement  was  made  immediately 
after  the  necessity  for  according  to  the  taxpayer  a 
hearing  (in  defense  of  his  property  right)  had  been 
recognized. 

Hibben  v.  Smith,  191  U.  S.  310,  321,  322. 

On  the  other  hand,  the  determination  of  whether 
American  citizens  who  have  discovered  guano  on  an 
unclaimed  island  shall  have  the  benefit  of  its  being 
treated  as  American  soil  constitutes  an  exercise, 
under  the  act  of  August  18,  1856  (11  Stat.  119),  of 
“a  strictly  executive  power.” 

Jones  v.  United  States,  137  U.  S.  202,  217. 


In  the  case  of  In  re  Guden ,  171  N.  Y.  529,  64 
N.  E.  451,  the  question  whether  the  hearing  and  other 
proceedings,  incident  to  the  removal  of  an  officer 
from  office,  are  to  be  deemed  judicial  in  their  nature 
was  the  subject  of  difference  of  opinion  between 
the  judges;  although  all  concurred  in  deciding  that 
the  governor’s  removal  of  Sheriff  Guden  was  valid. 
One  of  them,  Judge  O’Brien,  regarded  such  proceed¬ 
ings  as  quasi  judicial.  His  statement  of  views, 
which  the  other  six  judges  rejected  as  incorrect ,  was 
in  part  as  follows: 

“  Inasmuch  as  the  accused  officer  is  entitled 
to  make  a  defense  and  be  heard  in  his  own 
behalf  before  a  removal  can  be  ordered,  the 
proceeding  is  judicial  in  nature  and  character. 
Any  proceeding  in  which  a  party  is  entitled  to 
make  a  defense  and  to  be  heard  necessarily 
involves  a  judicial  inquiry.” 

Opin.  of  Judge  O’Brien  alone,  In  re  Gudenf 
171  N.  Y.  529. 

In  a  subsequent  case  of  removal,  that  of  Kennedy 
v.  Brady ,  where  the  question  was  whether  such  a 
proceeding  is  so  completely  judicial  as  to  be  review- 
able  by  certiorari,  Judge  O’Brien  had  no  difficulty  in 
agreeing  with  the  rest  of  the  court  that  it  was  not 
judicial  in  this  sense  and  he  delivered  the  opinion  of 
the  court.  In  the  Kennedy  case,  the  court  apparently 
held  also  upon  the  authority  of  Keech  v.  Thompson , 
94  N.  Y.  451,  that  such  proceeding  is  so  far  from 
being  judicial  that  no  record  of  the  proceedings 
upon  the  hearing  or  investigation  of  the  charges  need 


be  kept.  ( Kennedy  v.  Brady,  166  N.  Y.  44;  59 
N.  E.  701.) 

In  New  Jersey,  administrative  bodies  which  enjoy 
quasi  judicial  powers  are  deemed  to  be  inferior  judicial 
tribunals,  whose  determinations  are  re  viewable  on  cer¬ 
tiorari  by  the  State  supreme  court.  This  being  the 
situation  created  by  the  State  constitution,  the  legis¬ 
lature  passed  an  act  making  any  public  utility  com¬ 
missioner  removable  by  the  governor  for  misconduct. 
The  governor  removed  Commissioner  Gaul,  and 
Attorney  General  McCran  brought  quo  warranto  to 
test  Gaul’s  right  to  remain  in  office,  Gaul  contending 
that  the  well-established  incompetency  of  the  Supreme 
Court  to  issue  its  writ  of  certiorari  against  the  governor 
was  fatal  to  the  constitutionality  of  the  removal 
statute.  The  situation  was  stated  as  follows  in  a 
dissenting  opinion  by  Judge  White,  but  there  is  every 
reason  to  suppose  that,  in  this  regard,  his  view  was 
shared  by  the  entire  court: 

“  To  hold  the  governor  to  be  such  a  special 
judicial  tribunal  would  render  the  act  void 
by  making  it  create,  under  the  constitutional 
authority  to  establish  inferior  judicial  tri¬ 
bunals,  a  judicial  tribunal  which  was  not 
in  fact  inferior,  because  no  appeal  could  be 
taken  from  its  decisions  and  it  was  not  subject 
to  the  writ  of  certiorari  of  the  Supreme  Court.” 

McCran  v.  Gaul ,  112  Atl.  603,  606. 

Translated  into  the  language  which  is  more  usual 
elsewhere,  the  decision  15  February,  1921,  of  the 
Court  of  Errors  and  Appeals  appears  to  have  turned 
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upon  whether  the  power  to  hear  and  determine  the 
question  of  removal,  which  the  statute  purported  to 
confer  upon  the  governor,  was  of  a  quasi  judicial 
nature.  In  upholding  the  governor's  right  of  removal, 
the  court  decided  in  effect  that  a  removal  proceeding, 
although  it  involved  formal  charges  and  testimony, 
was  not  judicial  or  quasi  judicial  in  character. 

See  also  Shoemaker  v.  U.  S.  (147  U.  S.  282,  301, 
supra)  and  J.  A.  G.  250.52,  Nov.  4,  1920;  the  lattfer 
being  a  decision  of  the  Judge  Advocate  General  of  the 
Army  holding  that  court-of-inquiry  proceedings  are 
not  of  a  judicial  character. 

The  administrative  action  authorized  or  required 
by  section  24b  of  the  Army  reorganization  act  of  June 
4,  1920,  shares  with  quasi  judicial  action,  it  is  true, 

the  feature  of  being  conclusive  against  collatera 

% 

attack.  But  this  is  a  feature  common  to  all  admin¬ 
istration  action  in  which  scope  for  the  exercise  of  any 
discretion  is  permitted.  ( Keim  v.  United  States ,  177 
U.  S.  290,  293.) 

In  its  essential  nature,  however,  action  under 
section  24b  differs  widely  from  judicial  or  quasi 
judicial  action.  The  essential  nature  of  the  former 
consists  in  this :  That  it  strives  to  promote  the  useful¬ 
ness  of  the  Army  and  the  advantage  and  welfare  of 
the  Nation;  but  such  action,  in  legal  contemplation, 
is  taken  by  the  Nation  without  reference  to  the  in¬ 
terest  of  individuals. 

Reaves  v.  Ainsworth ,  219  U.  S.  296,  305. 

Shoemaker  v.  United  States ,  147  U.  S.  282,, 
301. 
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Sherburne  v.  United  Statesf  16  Ct.  Cls.  491, 
499. 

Street  v.  United  States ,  24  Ct.  Cls.  230, 
247,  248. 

In  authorizing  the  elimination  of  officers,  Congress 
has  refused  to  recognize  any  property  right  in  their 
offices;  and  as  has  been  pointed  out,  this  attitude 
is  constitutionally  correct. 

It  is  true  that  such  action  in  promoting  the 
efficiency  of  the  Army  through  the  retiring  or  dis¬ 
charge  of  an  officer  whose  services  are  no  longer 
needed,  may  incidentally  diminish  or  terminate  the 
pay  to  which  he  has  been  confidently  looking  for¬ 
ward.  But  pay  for  prospective  military  services  is 
never  a  property  right  for  the  reason  that  an  Army 
officer  is  appointed  only  for  such  time  as  suits  the 
pleasure  of  his  sovereign  or  his  Government  and  has 
no  vested  right  in  the  continuance  of  his  commission 
for  a  single  hour.  Indeed,  the  very  language  of  his 
commission  precludes  misunderstanding  on  this  point. 
Every  commission  to  an  officer  in  the  Army  contains, 
and  for  decades  has  contained  these  words: 

“This  commission  to  continue  in  force  dur¬ 
ing  the  pleasure  of  the  President  of  the  United 
States  for  the  time  being.” 

An  officer  is,  therefore,  informed  in  the  instrument, 
which  shows  his  appointment,  how  slender  is  the 
thread  by  which  he  holds  it. 

Clearly,  then,  action  under  section  24b  is  neither 
judicial,  nor  of  a  judicial  nature,  nor  quasi  judicial. 

It  is  administrative,  pure  and  simple,  although 
involving  judgment  and  discretion. 


(d)  Under  the  decided  cases,  acts  essentially  analo¬ 
gous  to  that  of  a  Presidential  review  of  the  finding 
of  the  final  classification  board  (were  such  review 
required)  are  delegable. 

The  judicial  authorities  support  overwhelmingly 
the  proposition  that  the  President,  by  general  or  by 
special  authorization,  may  delegate  to  the  head  of 
an  executive  department  the  performance  (1)  of 
acts  that  are  ministerial;  (2)  of  acts  that  are  political 
or  executive,  involving  discretion;  and  even  (3)  of 
acts  that  are  quasi  judicial,  but  not  entirely  judicial 
in  character.  And  this  is  true,  even  in  performing 
acts  which,  by  statutes  unlike  the  one  now  under 
consideration,  are  expressly  required  to  be  performed 
by  the  President. 

There  has  been  a  tendency  at  times  to  avoid 
meeting  this  problem  squarely;  it  has  been  avoided 
by  disposing  of  cases  upon  the  presumption  that  the 
President  has  personally  made  the  actual  decision 
or  determination,  where  the  formal  act  by  which 
such  decision  or  determination  must  be  carried  into 
effect  is  performed  by  a  department  head.  This 
tendency  has  retarded  the  acceptance  by  the  legal 
profession  of  the  doctrine  above  stated,  as  one  of  the 
fundamental  and  indisputable  propositions  of  the 
law.  The  doctrine  is  nevertheless  adequately  estab¬ 
lished. 

The  problem  has  been  squarely  met  and  correctly 
solved  by  Prof.  Wyman  (Administrative  Law,  sec. 
63),  who  regards  the  delegation  of  powers  as  the 
foundation  upon  which  any  adequate  theory  of 
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centralized  administration  must  be  built  (p.  204). 
The  rule  in  the  Runkle  case  he  regards  as  an  excep¬ 
tion  to  the  general  principle. 

“This  case  is  sound  on  its  special  facts,”  he  says* 
“and  yet  obviously  the  rule  of  this  case  must  be  of 
very  limited  application”  (p.  206).  Prof.  Wyman 
regards  the  rule  in  Williams  v.  United  States  (1  How. 
290,  infra),  and  in  Hisey  v.  Peters  (1896  Pat.  Dec.  22, 
infra),  as  the  one  of  general  application.  Both 
cases  involved  delegation  of  power  to  make  a  de¬ 
termination  involving  discretion,  the  former  belong¬ 
ing  to  the  second  class  supra  (p.  93),  and  the  latter 
to  the  third  or  quasi  judicial  class. 

It  is,  no  doubt,  true  that  if  the  delegation  of  the 
President’s  duties  were  to  be  governed  by  the  same 
rule  as  that  which  governs  the  delegation  by  a 
private  agent  of  the  duties  of  the  latter,  only  acts 
of  a  purely  ministerial  nature  could  be  delegated. 
And  so,  indeed,  it  was  argued  by  Mr.  Bradley  in 
Williams  v.  U.  S.,  supra,  but  the  United  States 
Supreme  Court  unanimously  adopted  the  contrary 
rule. 

In  the  Williams  case,  as  in  the  present  case,  the 
particular  determination  whose  validity  was  con¬ 
tested  had  not  been  made  by  the  President.  He 
had,  however,  made  a  general  anticipatory  dele¬ 
gation  to  the  appropriate  department  head  of  all 
his  powers  derived  from  the  statute  involved.  The 
statute  in  question  was  the  act  of  Congress  of  Janu¬ 
ary  31,  1823  (3  Stat.  723),  which  provided: 

“From  and  after  the  passing  of  this  act, 
no  advance  of  public  moneys  shall  be  made  in 


118 


any  case  whatever  *  *  *  Provided  that 
it  shall  be  lawful,  under  the  especial  direction 
of  the  President  of  the  United  States,  to  make 
such  advances  to  the  disbursing  officers  of 
the  Government  as  may  be  necessary  to  the 
faithful  and  prompt  discharge  of  their  respec¬ 
tive  duties.” 

The  action  was  against  Ashton,  a  United  States 
marshal  and  a  disbursing  officer,  and  against  Williams, 
his  bondsman,  for  moneys  advanced  to  the  former. 
The  President,  immediately  after  this  statute  was 
enacted,  authorized  the  Secretary  of  the  Treasury 
to  exercise  all  the  power  to  direct  the  making  of 
advances  which  Congress  had  conferred  upon  the 
President  whenever,  in  future  cases,  the  Secretary 
should  deem  advances  to  be  necessary.  This  gen¬ 
eral  authority  was  granted  in  writing  and  the  con¬ 
tents  of  the  documents  were  proved,  although  the 
document  itself  could  not  be  produced.  When  sub¬ 
sequently  the  Secretary  decided  to  make  an  advance 
to  Ashton,  he  acted  upon  this  general  authority 
and  without  consulting  the  President  again  on  the 
subject  of  advances;  so  that  the  President  never 
considered  whether  Ashton  should  be  the  recipient 
of  an  advance.  Ashton’s  bondsman  took  the  posi¬ 
tion  that  the  making  of  the  advance  was  unauthor¬ 
ized  and  therefore  not  within  the  scope  of  his  bond. 
This  contention  was  considered  upon  its  merits  by 
the  Supreme  Court  and  decided  adversely.  Mr. 
Bradley,  counsel  for  the  bondsman,  urged: 

“  Where  a  special  discretion  is  given  by  posi¬ 
tive  law  to  the  President  to  direct  money 
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appropriated  by  law  to  be  paid  out  of  the 
Treasury,  it  must  be  exercised  by  him  alone 
and  can  not  be  delegated.  *  *  *  The 
United  States  were  bound  to  show  the  exercise 
of  the  special  power  vested  in  the  President. 
*  *  *  The  act  of  1809,  chapter  199,  gives 
the  President  power  to  transfer  appropriations ; 
but  no  one  supposes  he  can  delegate  this  power 
to  the  Secretary.  In  KendalPs  case  (12  Pet.) 
the  court  draws  a  distinction  between  general 
and  special  powers.  General  rule  is  that  dis¬ 
cretionary  powers  can  not  be  delegated.” 

1  How.  at  291,  292,  293. 

Attorney  General  Legare  replied : 

“If  the  President  could  not  delegate  this 
power,  he  could  do  little  else  but  look  at 
marshal's  accounts.  But  this  court  have 
recognized  the  authority  to  delegate.  Wilcox 
v.  Jackson,  13  Pet.,  498;  10  Id.,  291;  1  Id., 
296.” 

1  How.  at  292. 

Mr.  Justice  Daniel,  delivering  the  unanimous 
opinion  of  the  Supreme  Court,  said  : 

“It  is  contended  for  the  plaintiff  in  error 
that  the  act  of  Congress  of  January  31,  1823, 
expressly  prohibits  the  advancing  of  public 
money  in  any  case  whatsoever,  except  under 
the  special  direction  of  the  President  to  the 
disbursing  officers  of  the  Government,  for  the 
faithful  and  prompt  discharge  of  their  public 
duties  and  to  the  fulfillment  of  the  public 
faith;  and  it  is  insisted  upon  as  the  correct 
interpretation  of  this  statute  that  the  power 
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thereby  vested  to  make  advances  for  the  public 
service  is  not  one  appertaining  to  the  office  of 
President,  but  is  an  authority  strictly  personal 
and  ministerial,  to  be  exercised  in  every 
instance  only  by  the  individual  himself,  by  his 
own  hand,  and  never  in  any  respect  to  be 
delegated.  Such  an  interpretation  of  the  law 
this  court  can  by  no  means  admit .  While  it  has 
been  doubtless  the  object  of  Congress  to 
secure  economy  and  regularity  in  public  dis¬ 
bursements,  and  for  that  end  to  limit,  as  far  as 
was  proper,  the  discretion  of  subordinate 
agents  ovar  the  public  money,  it  never  can  be 
reasonable  to  ascribe  to  them  a  conduct  which 
must  defeat  every  beneficial  end  they  could 
have  in  view  and  render  the  Government  an 
absolutely  impracticable  machine.  The  Presi¬ 
dents  duty  in  general  requires  his  superin¬ 
tendence  of  the  administration;  yet  this  duty 
can  not  require  of  him  to  become  the  adminis¬ 
trative  officer  of  every  department  and  bureau 
or  to  perform  in  person  the  numerous  details 
incident  to  services  which,  nevertheless,  he  is, 
in  a  correct  sense,  by  the  Constitution  and 
laws  required  and  expected  to  perform.  This 
can  not  be,  1st,  Because,  if  it  were  practicable, 
it  would  be  to  absorb  the  duties  and  responsi¬ 
bilities  of  the  various  departments  of  the 
Government  in  the  personal  action  of  the  one 
chief  executive  officer.  It  can  not  be,  for  the 
stronger  reason,  that  it  is  impracticable — nay, 
impossible.  *  *  *  If  it  be  asked,  How  then 
shall  the  provisions  and  the  purposes  of  the 
statute  be  fulfilled  ?  the  answer  is  obvious,  and 
satisfies  at  once  the  meaning  of  the  law  and 
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the  public  exigencies.  Average  estimates  may 
be  formed  of  the  expenses  incident  to  the 
courts,  and  instructions  may  be  given  by  the 
President  to  the  Secretary  of  the  Treasury  to 
make  advances  from  time  to  time,  either 
upon  the  basis  of  those  estimates  or  upon 
statements  or  requisitions  made  by  the  mar¬ 
shals  themselves,  showing  the  necessity  of 
advances  to  meet  the  public  service.” 

Williams  v.  U.  S.,  1  How.  290,  296,  297. 

It  is  to  be  noted  that  the  test  supra,  apparently 
approved  by  Mr.  Justice  Daniel,  for  distinguishing 
between  expressly  required  presidential  acts  of  a 
delegable  nature  and  those  that  are  nondelegable, 
is  whether  they  appertain  to  the  office  of  President j  on 
the  one  hand,  or  involve  strictly  personal  authority, 
on  the  other  hand. 

The  exact  scope  of  the  principle,  which  the  United 
States  Supreme  Court  intended  to  recognize  in 
Williams  v.  United  States ,  supra ,  was  considered  and 
defined  by  Mr.  Justice  Curtis,  of  the  U.  S.  Supreme 
Court,  in  United  States  v.  Cutter  (2  Curt.  617,  Fed. 
Cas.  No.  14911),  in  which  the  question  was  again 
presented  as  to  whether  advances  made  to  a  particular 
officer,  in  this  case  Cutter,  without  the  knowledge  of 
the  President  could  be  deemed  made  “  under  tne 
especial  direction  of  the  President”  within  the 
meaning  of  the  act  of  1823,  quoted  above. 

In  expounding  the  doctrine  of  the  Williams  case, 
Mr.  Justice  Curtis  said: 

“It  is  not  denied  that  this  was  public 
money  of  the  United  States,  nor  that  it  came 
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into  the  hands  of  Cutter  to  be  applied  by  him 
as  Navy  agent,  to  pay  for  the  building  of  the 
dry  dock  at  the  navy  yard  at  Portsmouth. 
But  the  ground  is  that  no  order  of  the  Presi¬ 
dent  of  the  United  States  appears  to  have 
justified  this  advance  of  money  to  the  dis¬ 
bursing  officer,  and  that  in  respect  to  one  of 
those  sums,  it  was  paid  to  him  without  his 
having  produced  the  voucher  required  by  the 
regulation  of  the  Navy  Department. 

One  argument  for  the  defendants  is  that 
the  act  of  Congress  of  January  31,  1823, 
section  1,  prohibits  an  advance  of  public 
money  to  any  disbursing  officer  without  the 
especial  direction  of  the  President,  and  that 
the  Government  has  shown  no  such  special 
direction  in  this  case.  In  Williams  v.  U.  S. 
(1  How.  290)  the  Supreme  Court  had  occasion 
to  put  a  construction  on  this  section,  and  held 
that  general  instructions  by  the  President  to  the 
Secretary  of  the  Treasury  to  make  such  ad - 
vances  to  the  marshals  of  the  United  States 
as  the  Secretary  should  deeem  proper,  and  the 
act  of  the  Secretary  in  making  the  advance 
brought  the  case  under  this  law ;  that  such 
duties  can  be  performed  by  the  President  only 
through  the  agency  of  the  appropriate  depart¬ 
ment  and  the  act  of  the  head  of  that  depart¬ 
ment  is — the  legal  effect — the  act  of  the  Presi¬ 
dent.  That  case  differs  from  this,  in  so  far  as 
there  was  oral  evidence  in  that  case  of  some 
former  general  directions  by  the  President. 
No  oral  or  written  evidence  has  been  given, 
in  this  case,  of  any  directions  by  the  President 
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to  the  Secretary  of  the  Navy  on  this 
subject.  *  *  * 

There  can  be  no  doubt,  therefore,  that  the 
whole  subject  of  the  construction  of  this  dock 
was  placed  by  Congress  under  the  care  of  the 
Secretary  of  the  Navy.  In  Wilcox  v.  Jack - 
son,  13  Pet.  498,  the  question  arose  whether 
the  President  had  reserved  from  sale  a  par¬ 
ticular  tract  of  land.  The  court  says: 

“At  the  request  of  the  Secretary  of  War, 
the  Commissioner  of  the  General  Land  Office, 
in  1824,  colored  and  marked  upon  the  map  this 
very  section,  as  reserved  for  military  purposes, 
and  directed  it  to  be  reserved  from  sale  for 
those  purposes.  We  consider  this,  too,  as 
having  been  done  by  authority  of  law;  for 
amongst  other  provisions  in  the  act  of  1830  (4 
Stat.  420),  all  lands  are  exempted  from  preemp¬ 
tion  which  are  reserved  from  sale  by  order  of 
the  President.  The  President  speaks  and  acts 
through  the  heads  of  the  several  departments 
in  relation  to  the  subjects  which  appertain  to 
their  respective  duties.  Both  military  posts 
and  Indian  affairs,  including  agencies,  belong 
to  the  War  Department.  Hence  we  consider 
the  act  of  the  War  Department  in  requiring 
this  reservation  to  be  made  as  being  in  legal 
contemplation  the  act  of  the  President;  and, 
consequently,  that  the  reservation  thus  made 
was,  in  legal  effect,  a  reservation  made  by  or¬ 
der  of  the  President,  within  the  terms  of  the 
act  of  Congress.” 

I  am  unable  to  distinguish  the  question 
in  this  case  from  that  arising  in  Wilcox  v. 
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Jackson  (supra).  Here  the  Secretary  of  the 
Navy  not  only  had  committed  to  him  gen¬ 
erally  the  subject  of  naval  affairs,  but  the 
construction  of  this  dock  was  expressly  placed 
under  his  care  by  the  acts  of  Congress  author¬ 
izing  its  erection.  In  reference  to  this  subject 
it  may  be  said,  with  even  more  propriety  than 
in  Wilcox  v.  Jackson ,  that  whatever  the  Presi¬ 
dent  is  to  do,  he  is  to  do  through  and  by  the 
Secretary.  This  money  was  advanced  to 
Cutter,  in  each  instance,  by  order  of  the  Sec¬ 
retary.  So  far  as  the  authority  of  the  Presi¬ 
dent  was  necessary,  I  must  consider  him  as 
speaking  and  acting  through  the  Secretary  to 
whom  the  subject  was  committed  by  Congress. 
( United  States  v.  Cutter ,  2  Curt.  617.) 

In  another  case  involving  the  President’s  right  to 
delegate  the  powers  conferred  upon  him  by  the  act 
of  January  31,  1823,  quoted  supra ,  Mr.  Justice 
Grier  said : 

“The  Secretary  of  the  Navy  represents  the 
President  and  exercises  his  power  on  the  sub¬ 
jects  confided  to  his  department.” 

United  States  v.  Jonesy  18  How.  92,  95. 

The  other  case  regarded  by  Prof.  Wyman  as  illus¬ 
trative  of  the  fun  amental  principle  involved  is  that 
of  Hisey  v.  Peters ,  1896,  Pat.  Dec.  22,  a  case  in  which 
the  right  of  an  inventor  to  the  benefit  of  a  patent 
under  the  statutes  was  at  stake — clearly  a  property 
right.  The  examiner  decided  adversely  to  Hisey,  the 
inventor,  on  the  ground  of  interference.  Hisey  then 

appealed  to  the  Commissioner  of  Patents  under  the 
statute  which  expressly  gave  him  the  right  to  “appeal 
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to  the  commissioner  in  person ”  (R.  S.  4910;  Comp. 
St.  9455).  Commissioner  Seymour,  without  consid¬ 
ering  the  merits  of  the  appeal,  referred  it  for  decision 
to  Assistant  Commissioner  Fisher,  who  thereafter 
considered  the  questions  raised  by  the  appeal  and 
dismissed  the  latter.  The  commissioner  was  then 
.  asked  to  rule  that  this  determination  by  the  assistant 
commissioner  was  void  because  action  by  the  com¬ 
missioner  himself  was  required  by  the  statute.  In 
overruling  this  contention,  the  commissioner  said: 

“  It  would  be  a  singular  doctrine  and  sub¬ 
versive  of  the  purposes  for  which  these  offices 
of  assistants  have  been  created,  if  their  acts 
were  to  be  held  of  no  force  until  ratified  by  the 
head.  It  is  to  relieve  the  overburdened  prin¬ 
cipal  of  performance  in  person  of  a  part  of  his 
duties  that  this  office  is  established.  If  no 
virtue  attaches  to  the  acts  of  this  assistant 
until  approved  by  the  head,  any  inferior  clerk 
would  answer  the  purpose.,, 

Wyman,  Administrative  Law,  p.  208. 

The  language  thus  attributed  by  Prof.  Wyman  to 
Commissioner  Seymour  was  not  original  with  the 
commissioner.  It  is  a  mere  paraphrase  of  that  which 
was  used  by  Mr.  Justice  Miller  in  delivering  the 
unanimous  opinion  of  the  court  in  Parish  v.  United 
States ,  100  U.  S.  500,  504.  The  Supreme  Court  there 
held  (1)  that  the  Surgeon  General  may  effectively 
delegate  to  the  Assistant  Surgeon  General  his 
contract-making  powers;  and  (2)  that  in  absence  of 
evidence  to  the  contrary,  such  delegation  is  to  be 
presumed.  The  Court  of  Claims,  whose  decision  (12 
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Ot.  Cls.  609,  620)  was  reversed,  apparently  did  not 
doubt  proposition  (1),  but  it  denied  the  delegated 
authority  of  the  Assistant  Surgeon  General,  because 
there  was  no  affirmative  evidence  of  delegation  and 
because  the  Surgeon  General  immediately  disaffirmed 
the  contract  of  the  Assistant  Surgeon  General  upon 
learning  of  it. 

Precisely  the  same  question  as  was  passed  upon  by 
Commissioner  Seymour  in  Hisey  v.  Peters ,  supra ,  was 
presented  to  this  Court  by  the  appeal  of  an  inventor 
named  Stapleton;  and  this  Court  reached  the  same 
conclusion  as  that  of  Commissioner  Seymour,  supra. 

It  appears  that  Stapleton  applied  for  a  patent  and 
encountered  an  interference.  A  hearing  was  had; 
the  interference  proceeding  resulting  in  a  decision  by 
the  board  of  examiners  in  chief,  awarding  to  Staple- 
ton  priority  of  invention.  There  was  a  statutory 
right  of  “ appeal  to  the  Commissioner”  of  Patents 
“in  person”  (R.  S.  9455)  and  this  right  was  taken 
advantage  of  by  the  rival  inventor.  The  duty  of 
reviewing  the  proceedings  before  the  examiners  in 
chief  and  of  deciding  the  appeal  was  delegated  by 
the  commissioner  to  the  Assistant  Commissioner  of 
Patents,  who  decided  the  appeal  adversely  to  Staple- 
ton.  The  latter  thereupon  brought  mandamus  to 
compel  the  commissioner  to  decide  the  appeal  per¬ 
sonally.  In  holding  that  Stapleton’s  petition  for  the 
writ  had  been  properly  dismissed,  this  Court,  through 
Chief  Justice  Alvey,  said: 

“The  hearing  and  deciding  appeals  is  a 
duty  pertaining  to  the  office  of  the  Commis- 
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sioner  of  Patents  and  may,  therefore,  be  as¬ 
signed  to  be  performed  by  the  assistant  com¬ 
missioner.  It  is  urged  in  argument  that  such 
an  assignment  to  duty  is  a  delegation  of 
judicial  power  that  belongs  to  and  can  only 
be  performed  by  the  commissioner  in  person. 
But  we  are  not  of  that  opinion.” 

Stapleton  v.  DueU ,  17  App.  D.  C.  575,  583. 

This  court  did  not  uphold  the  right  of  the  com¬ 
missioner  to  delegate  his  quasi  judicial  functions  to 
any  subordinate  whom  he  might  choose,  but  only  to 
the  assistant  commissioner,  who  by  statute  was 
authorized  to  “  perform  such  duties  pertaining  to 
the  office  of  the  Commissioner  of  Patents  as  may  be 
assigned  to  him  by  the  commissioner.  ’’  (R.  S.  476 

as  amended  by  act  of  July  11,  1890;  Comp.  St.  736.) 

The  President  enjoys  an  entirely  analogous  statu¬ 
tory  power  to  delegate  his  functions  to  the  Secretary 
of  War,  who  is  expressly  authorized  to  “  perform 
such  duties  as  shall  *  *  *  be  intrusted  to  him 
by  the  President  relative  to  *  *  *  the  military 
forces  *  *  *  or  to  other  matters  respecting  mili¬ 
tary  aff airs’ ’  and  to  “ conduct  the  business  of  the 
department  in  such  manner  as  the  President  shall 
direct.”  (R.  S.  216;  Comp.  St.  318.) 

As  a  matter  of  ordinary  usage  of  words,  the  Secre¬ 
tary  of  War  is  not  spoken  of  as  the  President’s  assist¬ 
ant  or  the  Assistant  President  for  military  affairs, 
but  such  is,  in  truth,  his  status.  He  and,  in  general, 
“  the  heads  of  departments  are  his”  (the  President’s) 
“  authorized  assistants  in  the  performance  of  his 
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executive  duties’ ’  (Runkle  v.  (7.  S.,  122  U.  S.  543, 
557).  And  it  is  usual  for  Congress  to  provide  ex¬ 
pressly  that  the  heads  of  departments  shall  perform 
such  duties,  of  the  appropriate  nature,  as  may  be 
assigned  to  them  by  the  President;  for  instance,  in 
R.  S.  202  as  to  the  Secretary  of  State  and  in  R.  S. 
248  as  to  the  Secretary  of  the  Treasury.  By  an 
extension  of  this  principle,  the  N.  Y.  Court  of  Appeals 
has  described  the  sheriff  as  the  governor’s  assistant. 

In  re  Guden,  171  N.  Y.  529;  64  N.  E.  451. 

Just  as  an  examiner  of  patents  whose  work  may 
be  under  the  especial  supervision  of  the  Assistant 
Commissioner  of  Patents  may  more  properly  be 
regarded  as  an  agent  of  the  commissioner  than  as  an 
agent  of  the  assistant  commissioner,  so  an  officer  of 
the  Navy  may  more  properly  be  regarded  as  an  agent 
of  the  President  than  as  an  agent  of  the  Secretary  of 
the  Navy  ( McGowan  v.  Moody,  22  App.  D.  C.  148, 
164),  who  is  in  fact  the  Assistant  President,  as  to 
naval  matters. 

As  a  matter  of  public  policy,  it  is  more  clearly 
necessary  to  permit  the  President  to  delegate  his 
administrative  and  quasi  judicial  functions  to  the 
heads  of  departments  than  to  permit  the  Commis¬ 
sioner  of  Patents  to  delegate  his  quasi  judicial  func¬ 
tions  to  the  assistant  commissioner.  It  is  to  the 
President,  rather  than  to  any  other  officer,  that 
Attorney  General  Legar^’s  reported  remark  in 
Williams  v.  U.  S .  (supra  p.  119)  applies  with  ever- 
increasing  force,  viz,  that  the  President  could  do 
little  else  if  he  were  not  permitted  to  delegate  such 
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functions  (here  the  examining  of  voluminous  records 
of  elimination  proceedings). 

It  seems  impossible,  therefore,  for  this  court  to 
insist  that  if  presidential  review  of  the  finding  of  the 
final  classification  board  is  required,  the  President 
must  undertake  that  labor  personally  and  can  not 
delegate  it  to  the  Secretary  of  War;  unless,  indeed, 
this  court  is  prepared  to  overrule  Stapleton  v.  Duell , 
17  App.  D.  C.  575,  583. 

The  principle  which  governed  the  decision  of  this  * 
court  in  the  Stapleton  case  was  fully  recognized  and 
applied  by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  in  John  ShUlito  Co .  v.  M’ Clung,  51 
Fed.  868,  871.  There  the  question  presented  was  as 
to  the  effectiveness  of  a  decision  made  by  the  Assist¬ 
ant  Secretary  of  the  Treasury  upon  a  statutory 
appeal  taken  by  Messrs.  Shillito,  importers,  from  an 
assessment  of  customs  duties  made  by  the  collector 
of  customs. 

The  statute  (R.  S.  2931)  authorized  an  appeal  to, 
and  required  a  decision  by,  the  Secretary  of  the 
Treasury,  naming  him  expressly.  The  Assistant 
Secretary's  authority  to  discharge  all  of  the  functions 
of  the  Secretary,  like  that  of  practically  all  other 
statutory  assistants,  designated  as  such  by  statute, 
is  not  extended  by  express  statute  (R,  S.  177)  beyond 
cases  in  which  the  Secretary  is  absent  or  sick. 

Moreover,  the  Assistant  Secretary,  when  he  decided 
the  importers'  appeal  on  the  merits,  did  so  without 
notifying  them  or  otherwise  affording  them  any 
opportunity  to  be  heard,  the  department  having,  in 
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the  first  instance,  refused  to  consider  the  appeal  on 
the  mistaken  ground  that  it  was  not  taken  seasonably. 
Before  the  collector,  however,  the  importers  had 
apparently  had  such  opportunity  to  be  heard  as, 
before  him,  they  desired.  The  action  at  law  was  for 
redress  in  respect  of  the  illegal  exaction  of  duties; 
M'Clung,  surveyor  of  customs,  who  exacted  them, 
being  made  defendant.  The  case  was  heard  on  decla¬ 
ration,  answer,  reply,  and  demurrer  to  reply.  The 
judgment  cf  the  court  was  therefore  founded  upon 
the  admitted  facts:  (1)  That  the  importers  were  with¬ 
out  opportunity  to  present  their  case  to  the  Secretary 
or  Assistant  Secretary,  and  (2)  that  the  decision  of 
the  department  upon  the  importers'  administrative 
appeal  “was  not  made  by  the  Secretary  of  the  Treas¬ 
ury  *  *  *  or  by  any  other  officer  or  person,  acting 
as  and  for  said  Secretary  of  the  Treasury,  but  by  the 
Assistant  Secretary  of  the  Treasury,  acting  in  his 
official  capacity  as  such  Assistant  Secretary  only" 
(quoting  from  opinion  51  Fed.  at  870).  Both  in  the 
District  Court  and  in  the  Circuit  Court  of  Appeals, 
however,  the  determination  of  the  Assistant  Secretary 
was  held  to  be  valid  and  effective.  In  the  opinion, 
which  was  concurred  in  by  President  Taft  (then 
Judge  Taft),  Mr.  Justice  Jackson,  afterwards  a  justice 
of  the  United  States  Supreme  Court,  said : 

*  “The  propositions  relied  on  by  counsel  for 
plaintiff  in  error  *  *  *  are  the  following, 
viz:  (1)  That  the  Assistant  Secretary  of  the 
Treasury  had  no  jurisdiction  to  decide  said 
appeal  of  John  Shillito  &  Co.,  and  that  said 
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alleged  decision  was  therefore  void  and  of  no 
effect;  (2)  that  the  Secretary  of  the  Treasury, 
after  having  twice  declined  to  entertain  said 
appeal,  had  thereafter  no  power  or  jurisdic¬ 
tion  to  decide  the  same  upon  its  merits  with¬ 
out  the  further  action,  knowledge,  consent,  or 
request  of  the  importers  who  prosecuted  the 
same,  and  that  in  so  doing,  the  decision  was 
void  *  *  *. 

It  admits  of  no  question  that  under  the 
foregoing  provisions,  the  Secretary  of  the  Treas¬ 
ury  could  have  assigned  to  the  Assistant  Sec¬ 
retary  or  Secretaries  of  the  Treasury  Depart¬ 
ment  the  duty  of  deciding  appeals ”  (that  is, 
whatever  appeals  might  thereafter  be  pre¬ 
sented  or  else,  if  he  preferred,  certain  specified 
cases  on  appeal)  “from  assessments  made  by 
collectors  of  customs  duties  *  *  *. 

The  reply  does  not  negative  the  fact  that 
the  Assistant  Secretary  was  not  assigned  by 
the  Secretary  of  the  Treasury  to  the  perform¬ 
ance  of  the  duty  of  deciding  the  appeal. 
*  *  *  Under  such  circumstances  is  the 

want  of  authority  to  be  assumed  or  will  the 
law  raise  a  presumption  to  the  contrary,  in 
support  of  the  official  act?  We  are  clearly  of 
the  opinion  that  the  latter  is  the  rule  to  be 
applied. 

In  17.  S.  v.  Peralta  (19  How.  347)  it  is 
said  by  the  Supreme  Court: 

‘We  have  frequently  decided  that  ‘the  pub¬ 
lic  acts  of  public  officials,  purporting  to  be 
exercised  in  an  official  capacity  and  by  public 
authority,  shall  not  be  presumed  to  be  usurped, 
but  that  a  legitimate  authority  had  been  pre- 
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viously  given  or  subsequently  ratified \  To 
adopt  a  contrary  rule  would  lead  to  infinite 
confusion. 

In  Parish  v.  U.  S.y  100  U.  S.  500,  it  was 
held  that  the  acts  of  the  Assistant  Surgeon 
General  were  to  be  treated  and  regarded  as 
the  acts  of  the  Surgeon  General,  the  court 
saying: 

1  The  office  of  Surgeon  General  is  one  of  the 
distinct  or  separate  bureaus  of  the  adminis¬ 
trative  service  of  the  War  Department.  It 
has  been  found  in  regard  to  many  of  these 
bureaus,  and  even  to  the  heads  of  depart¬ 
ments,  that  it  is  impossible  for  a  single  indi¬ 
vidual  to  perform  in  person  all  the  duties  im¬ 
posed  on  him  by  his  office.  Hence  statutes 
have  been  made,  creating  the  office  of  assist¬ 
ant  secretaries  for  all  the  heads  of  depart¬ 
ments.  It  would  be  a  very  singular  doctrine, 
and  subversive  of  the  purposes  for  which 
these  latter  offices  were  created,  if  their  acts 
are  to  be  held  of  no  force  until  ratified  (or 
authorized)  by  the  principal  secretary  or 
head  of  department/  ” 

John  Shillito  Co.  v.  M1  Clung ,  51  Fed.  868, 
871,  872. 

It  is  manifest  that  the  distinguished  jurists  who 
decided  the  Hisey  case  in  1895,  the  Stapleton  case 
in  1901,  and  the  Shillito  case  in  1892,  respectively, 
understood  the  doctrine  in  the  Runkle  case,  which 
had  been  decided  in  1887,  as  applying  only  to  the 
delegation  of  functions  entirely  judicial  in  character 
and  as  not  forbidding  the  delegation  of  quasi  judicial 
functions.  The  same  conception  of  the  Runkle 


doctrine  was  evidently  shared  by  all  the  justices  of 
the  United  States  Supreme  Court  in  1910,  when  they 
made  their  decision  in  United  States  v.  Chicago  M.  & 
St.  P.  Railway ,  218  U.  S.  233,  243;  for  the  opinion 
of  the  court  does  not  purport  to  overrule,  and  does 
not  even  cite,  the  Runkle  case. 

This  action  against  the  railway  was  one  which 
sought  an  adjudication  that  4,100  acres  of  land 
in  Iowa,  to  which  the  railway  in  1880  had  obtained 
a  patent,  were  not  legally  its  property.  Its  right 
to  the  lands  depended  upon  their  not  having  pre¬ 
viously  been  reserved  from  the  public  domain  for 
aiding  internal  improvements  or  otherwise  (act  of 
May  12,  1864;  13  Stat.  72).  By  the  (so-called 
swamp  lands)  act  of  September  28,  1850  (9  Stat.  519), 
all  public  lands  that  were  unfit  for  cultivation,  on 
account  of  being  swamp  or  overflowed  lands,  were 
granted  to  the  several  States  wherein  they  were 
located,  and  the  Secretary  of  the  Interior  was  directed 
to  identify  such  lands  by  making  out  a  list  or  plat 
of  them.  Certain  counties  of  Iowa,  which  had 
succeeded  to  the  rights  of  that  State,  selected  the 
lands  in  suit  as  swamp  lands  prior  to  1864. 

The  language  of  section  2  of  the  1850  swamp-lands 
act  (now  R.  S.  2480),  requiring  the  Secretary  of  the 
Interior  to  make  “accurate  lists  and  plats”  of  such 
swamp  lands,  has  been  frequently  construed  as  con¬ 
ferring  upon  the  Secretary  of  the  Interior  power  to 
decide  conclusively  whether,  for  the  purpose  of  dis¬ 
posing  of  the  lands  pursuant  to  the  direction  of  the 
statute,  any  particular  lands  were  swamp  lands  or  not 


and,  of  course,  to  pass  upon  the  character  of  lands 
claimed  or  selected  under  that  act. 

French  v.  Fyan ,  93  U.  S.  169,  171. 

Heath  v.  Wallace ,  138  U.  S.  573,  585. 

Chandler  v.  Calumet  Mining  Co.,  149  U.  S. 

79,  91,  92. 

Wright  v.  Roseberry,  121  U.  S.  488,  509. 

Mich.  Land  &  Lumber  Co.  v.  Rust ,  168  U. 

S.  589,  592. 

Warner  v.  Valley  Stock  Co.,  9  App.  D.  C.  187. 

Brown  v.  Bliss,  13  App.  D.  C.  279. 

Cramer  v.  Keller,  98  Mo.  279;  11  S.  W.  734. 

By  the  act  of  March  5,  1872  (17  Stat.  37),  Con¬ 
gress  required  the  Commissioner  of  the  General  Land 
Office  to  examine  the  selections  already  made  in 
Iowa  “and  allow  or  disallow  said  selections.”  This 
was,  however,  not  a  new  function  of  the  commissioner. 

Before  1872,  it  had  been  a  part  of  his  regular 
duties,  assigned  to  him  by  the  Secretary  of  the 
Interior,  to  investigate,  and  hold  hearings  upon,  the 
character  of  lands  alleged  to  be  swamp  lands  and  to 
make  findings  in  respect  thereof.  ( McCormick  v. 
Hayes,  159  U.  S.  332,  337,  involving  also  lands  in 
Iowa.) 

These  nonstatutory  determinations  of  the  com¬ 
missioner  were,  of  course,  subject  to  modification 
by  the  Secretary,  if  he  saw  fit  to  intervene;  the 
theoretical  responsibility  for  the  decision  of  the 
Interior  Department  being  always  that  of  the  Secre¬ 
tary,  a  responsibility  which  the  1850  swamp  lands 
act  cast  upon  him.  As  repeals  and  amendments  by 


implication  are  not  favored,  the  effect  of  the  1872 
act  was  doubtless  to  work  no  change  in  the  1850  act, 
upon  the  point  of  whose  decision  should  conclude 
the  rights  of  the  parties,  but  only  to  require  hearings 
and  an  advisory  determination  by  the  commissioner. 

Chief  Justice  McCoy,  however,  in  his  analysis  of 
the  Chicago,  M.  &  St.  P.  Railway  case,  regarded  the 
1872  statutory  provision  for  the  allowance  or  dis¬ 
allowance  of  selections  by  the  commissioner  as  in¬ 
consistent  with,  and  therefore  amendatory  of,  the 
1850  act.  While  we  believe  this  view  to  be  untena¬ 
ble,  the  difference  of  opinion,  as  to  whose  the  con¬ 
clusive  decision  was,  is  material  only  for  the  period 
from  March  5,  1872,  to  June  22, 1874.  For  by  section 
2480  of  the  act  of  June  22, 1874  (R.  S.  2480;  18  Stat. 
at  L.,  part  1,  p.  456),  Congress  reenacted  the  identical 
language  of  the  1850  act,  in  so  far  as  it  had  been 
and  has  been  held  effective  by  the  courts  to  empower 
and  direct  the  Secretary  to  make  for  the  Government 
its  binding  decision  as  to  whether  lands  are  swamp 
lands  or  not.  The  1872  act,  if  inconsistent  with  the 
1850  act,  was  necessarily  inconsistent  with  the  1874 
act  and,  to  the  extent  of  the  inconsistency,  it  was 
superseded  by  the  latter. 

It  is  not  clear  from  the  report  how  early  the  Com¬ 
missioner  of  the  General  Land  Office  began  his  in¬ 
vestigation  into  and  his  hearings  upon  the  character 
of  the  lands  selected  (as  already  stated)  by  the 
Iowa  counties  before  1864  and  involved  in  the 
Chicago,  M.  &  St.  P.  Railway  case.  It  appears, 
however,  that  in  1876  the  commissioner  passed 
upon  the  claims  of  the  Iowa  counties  and  deter- 
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mined  that  the  lands  were  not  in  fact  swamp  lands 
and  could  not  properly  be  included  in  any  list  of  the 
lands  falling  within  the  scope  of  the  swamp  lands 
act  of  1850. 

This  determination  was  regarded  by  the  railway 
as  conclusive  in  favor  of  the  effectiveness  of  its 
patent.  The  Assistant  Attorney  General  argued, 
however,  that  since  the  determination  had  not 
been  made  'personally  by  the  Secretary  of  the  Inte¬ 
rior,  as  required  by  the  swamp  lands  act,  it  was 
invalid  and  that  the  Iowa  counties  were  still  at 
liberty  to  establish  as  a  fact  that  the  lands  in  suit 
were  swamp  lands. 

The  determination  made  by  the  commissioner  de¬ 
nied  to  the  Iowa  counties  property  rights  asserted  by 
them  and  was  plainly  quasi  judicial.  ( Ness  v.  Fisher , 
223  U.  S.  683,  headnote  1;  United  States  v.  Minor , 
114  U.  S.  233,  243.)  There  can  be  no  question  that, 
if  the  lands  involved  were  in  fact  swamp  or  over¬ 
flowed  lands,  the  State  of  Iowa  acquired  on  the  28th 
day  of  September,  1850,  the  true  and  beneficial  own¬ 
ership  thereof,  by  congressional  grant;  nor  can  there 
be  any  question  that  the  authoritative  denial,  Octo¬ 
ber  21,  1876,  of  that  ownership  in  consequence  of  a 
finding  of  fact  concerning  the  character  of  the 
lands,  adverse  to  the  contentions  of  the  State  of 
Iowa,  was  a  quasi  judicial  determination ,  since  it 
amounted  to  a  decision  as  to  a  right  of  property. 
Mr.  Justice  Harlan  said: 

“  By  the  act  of  1850,  Congress  granted  in  pre- 
senti  to  the  State  only  swamp  and  overflowed 
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lands  within  its  limits,  and  the  State  legally 
*  *  *  passed  its  interest  in  such  lands  to 
the  counties  in  which  they  were  situated.” 
(218  U.  S.  at  243.) 

Nevertheless,  the  court  held  unanimously  that  the 
powers  of  the  Secretary  under  the  swamp  lands  act 
were  enjoyed  by  the  commissioner  (through  pre¬ 
sumed  delegation  of  such  powers).  Mr.  Justice 
Harlan  said: 

“  In  determining  this  case,  it  must  not  be 
overlooked  that  the  act  of  Congress  confers 
upon  the  Secretary  of  the  Interior  and  upon 
him  alone ,  the  power  to  identify  particular 
lands  as  swamp  and  overflowed  lands  em¬ 
braced  by  the  act  of  1850.  (218  U.  S.  at  242.) 

Perhaps,  Chief  Justice  McCoy  overlooked  the  pas¬ 
sage  just  quoted  from  the  opinion  of  the  U.  S.  Su¬ 
preme  Court;  or  perhaps,  deeming  it  erroneous, 
he  regarded  himself  as  not  constrained  by  it.  Its 
meaning  is,  however,  entirely  clear:  Mr.  Justice 
Harlan  was  necessarily  speaking  with  reference  to 
the  only  act  of  identification  that  was  material  to  the 
decision  of  the  case  before  him,  to  wit,  the  binding 
identification  of  1876,  and  that  identification  or 
determination,  he  says,  in  effect,  the  commissioner 
virtute  officii  had  no  power  to  make,  such  power 
being  possessed  virtute  officii  by  the  Secretary  alone. 
Whether  Mr.  Justice  Harlan  regarded  that  power  as 
possessed  by  the  Secretary  continuously  from  1850 
to  1876  when  it  was  exercised,  or  whether  he  re¬ 
garded  it  as  interrupted  March  5,  1872,  and  restored 
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June  22, 1874,  to  the  Secretary  does  not  appear,  nor 
is  it  of  any  moment. 

The  fact  that  Mr.  Justice  Harlan  regarded  his 
decision  as  turning  upon  the  right  to  delegate  the 
making  of  a  determination  as  to  whether  the  lands 
were  swamp  lands,  plainly  appears  from  his  follow¬ 
ing  the  sentence  which  asserts  that  the  Secretary 
alone  has  power  to  make  such  determination,  with 
a  sentence  in  which  he  approves  and  relies  on  French 
v.  Fyan,  93  U.  S.  169,  171  and  Ehrhardt  v.  Hoga- 
boom,  115  U.  S.  67,  68.  These  were  cases  in  which 
the  1850  swamp  lands  act,  although  it  names  only 
the  Secretary  of  the  Interior,  is  construed  as  consti¬ 
tuting  the  Interior  Department  a  tribunal  for  the 
determination  of  the  character  of  the  lands  in  ques¬ 
tion.  In  other  words,  this  determination,  if  made 
by  the  Secretary’s  proper  subordinate,  is  to  be 
deemed  a  compliance  with  the  statute,  although  not 
made  personally  by  the  Secretary. 

After  adverting  to  the  notice  to  all  parties  concerned, 
which  the  Commissioner  had  caused  to  be  given  and 
to  the  fact  that  the  Commissioner  had  actually  de¬ 
cided,  and  decided  adversely  the  claims  of  Iowa  and 
of  its  counties,  Mr.  Justice  Harlan  continued : 

“That  decision”  [of  the  Commissioner]  “was 
in  contemplation  of  law  one  by  the  Secretary 
of  the  Interior,  who,  by  the  original  act  of 
1850,  was  directed  to  make  out  accurate  lists 
or  plats  of  the  lands  described  by  that  act  as 
swamp  or  overflowed  lands.  Wilcox  v.  Jack- 
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son ,  13  Pet.  498;  Wolsey  v.  Chapman ,  101 
U.  S.  755,  768.” 

United  States  v.  Chic.,  M.  &  St.  P.  Railway, 
218  U.  S.  233,  243. 

It  may,  perhaps,  be  worth  while  to  summarize 
the  situation  with  which  Mr.  Justice  Harlan  was 
dealing,  in  so  far  as  it  is  relevant  to  the  ground  on 
which  Chief  Justice  McCoy  has  denied  the  conclusive 
character  of  this  swamp  land  decision  of  our  highest 
tribunal  in  constraining  the  result  in  the  Creary  and 
French  cases  (especially  the  latter) ;  and  also  to  point 
out  that  counsel  for  the  railway  would  have 
urged  the  statutory  power  of  the  commissioner  to 
bind  the  Government  by  his  decision  virtute  officii, 
if  counsel  had  regarded  that  proposition  as  tenable. 

It  is  indisputable  ( 1)  that  final  determinations  were 
made  in  the  Interior  Department  31  May,  1876,  as  to 
the  Dickinson  County  lands,  and  21  Oct.,  1876,  as  to 
the  Kossuth  and  Palo  Alto  County  lands;  (2)  that  the 
determinations  were  quasi  judicial ;  and  ( 3)  that  they 
were  valid  and  binding.  The  person  actually  making 
them  was  the  Commissioner  of  the  General  Land 
Office.  Two  views  may  be  arguable,  viz:  (1)  that 
his  power  to  make  a  final  decision  was  based  on 
delegation  of  the  power  which  the  act  of  Sept.  28, 1850 
(9  Stat.  519)  and  R.  S,  2480  conferred  upon  the  Secre¬ 
tary,  and  (2)  that  his  power  was  conferred  upon  him 
directly  by  the  act  of  March  5, 1872  (17  Stat.  37),  and 
is  sufficiently  implied  in  the  statutory  command  that 
he  should  “ allow  or  disallow  selections”  of  land 
made  by  the  State  of  Iowa.  In  the  former  alter- 
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native,  the  act  of  1872  is  regarded  as  merely  requir-  tf 
ing  the  commissioner  to  conduct  a  “hearing” 

(218  U.  S.  at  243)  and  to  make  a  preliminary  or 
advisory  determination,  and  the  commissioner  could 
not  make  &  final  determination,  unless  the  Secretary 
conferred  upon  him  power  to  do  so. 

The  view  that  the  act  of  1872  did  not  divest  the 
Secretary  of  the  power  and  duty  of  making  (or 
causing  to  be  made)  the  final  determination  is 
deemed  the  correct  one.  For  otherwise  the  act  of  .  I 
1872  would  have  the  effect  of  repealing  or  amending  I 

the  act  of  1850  by  implication;  a  result  that  is  not 
favored.  ( Henrietta  Mining  Co.  v.  Gardner ,  173  U. 

S.  123,  128.) 

But  if  the  act  of  1850  was  modified  by  the  act  of 
1872,  the  two  acts  are  necessarily  inconsistent.  It 
follows  that  when  Congress  reenacted  the  act  of  1850 
as  R.  S.  2480  on  the  22nd  of  June,  1874,  the  incon¬ 
sistent  provisions  of  the  act  of  1872,  which  was 
omitted  from  the  Revised  Statutes  of  Dec.  1,  1873, 
were  repealed.  The  act  of  1850  is,  therefore,  to  be 
regarded  from  and  after  June  22,  1874  (if  not,  after 
Dec.  1,  1873)  as  having  the  same  meaning  as  if  the 
act  of  1872  had  never  been  enacted.  Indeed,  it  is 
possible,  in  view  of  the  fact  that  the  act  of  1872  was 
part  of  the  same  legislative  scheme  as  that  created 
by  the  basic  act  of  1850,  that  the  act  of  1872  may  be 
deemed  repealed  in  toto  by  R.  S.  5596  (Comp.  St. 

10593). 

U.  S.  v.  Fardent  99  U.  S.  10,  19. 

Defferback  v.  Hawke ,  115  U.  S.  392,  402. 

Dwight  v.  Merritt ,  140  U.  S.  213,  217. 
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No  allusion  whatever  to  the  act  of  1872  was  essen¬ 
tial,  therefore,  to  the  legal  reasoning  of  Mr.  Justice 
Harlan.  The  allusion  made  on  page  243  of  the 
report  was  doubtless  due  to  the  fact  that  the  parties 
had  stipulated  that  the  hearings  before  the  commis¬ 
sioner  were  had  pursuant  to  the  act  of  March  5,  1872 
(Stip.,  art.  8;  printed  transcript  in  the  swamp  act 
case,  fol.  41).  The  allusion  may  also  imply  that  the 
judge  regarded  that  part  of  the  act  of  1872  which  was 
consistent  with  R.  S.  2480  as  remaining  in  force  after 
June  22,  1874.  In  this  aspect  of  the  matter,  it  may  be 
significant  that  he  made  no  reference  to  the  commis¬ 
sioner^  allowing  or  disallowing  selections  of  land 
under  the  terms  of  the  act  of  1872. 

But  Mr.  Justice  Harlan  was  not  invited  to  consider 
any  contention  that  the  commissioner  ex  proprio 
vigore  had  power  to  make  the  quasi  judicial  deter¬ 
mination  which,  by  delegation  of  the  Secretary’s 
power,  he  in  fact  made.  No  such  proposition  was 
put  forward  by  either  counsel  in  the  case  or  by  the 
District  Court  or  the  Circuit  Court  of  Appeals.  All 
of  them  must  have  realized  that  if  the  act  of  1872 
could  be  viewed  as  clothing  the  commissioner  with 
quasi  judicial  functions,  it  had  been  repealed,  to  that 
extent,  by  the  act  of  June  22,  1874. 

Throughout  this  litigation,  the  railway  contention 
was  that  its  patent  and  title  were  good,  because  its 
selection  30  Aug.,  1864,  of  the  lands  in  controversy 
was  a  valid  selection  under  the  congressional  railway 
grant  of  12  May,  1864  (13  Stat.  72),  and  this  (1) 
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because  the  lands  were  not  swamp  lands  in  fact  and 
(2)  because  the  commissioner  made  in  187fc'  a  final 
decision  that  they  were  not  swamp  lands,  which 
decision,  irrespective  of  the  actual  fact,  was  con¬ 
clusive  upon  all  parties.  In  aid  of  proposition  (2), 
railway  counsel  would  have  argued,  if  he  had  deemed 
himself  justly  entitled  so  to  do,  that  the  commis¬ 
sioner’s  decision  was  binding  because  Congress  in  the 
act  of  March  5,  1872,  had  made  him  the  judge  of 
character  (swamp  or  nonswamp)  of  the  lands,  thus 
avoiding  any  danger  that  the  Secretary’s  power  under 
the  act  of  1860  might  be  deemed  nondelegable.  But 
counsel  made  no  such  argument.  What  he  said,  on 
the  contrary,  was: 

“It  is  the  settled  doctrine  of  the  Supreme 
Court  that  while  the  swamp  land  act  of  1850 
was  a  grant  in  presenti,  yet  it  only  passed  an 
inchoate  title  to  the  State.  The  lands  must 
first  be  identified  as  actually  swamp  and  over¬ 
flown,  *  *  *  ‘  which  being  done  and  not 

before  the  title  became  perfect  as  of  the  date 
of  the  granting  act.’ 

Rogers  Loc.  Works  v.  Am.  Emigrant  Co.,  164 
U.  S.  570,  571,  and  cases  cited. 

Mich.  Land  Co.  v.  Rust ,  168  U.  S.  589. 

Brown  v.  Hitchcock ,  172  U.  S.  476. 

But  that  fact”  [i.  e.  swamp  or  non-swamp] 
“was  to  be  determined,  in  the  first  instance, 
by  the  Secretary  of  the  Interior.  It  belongs 
to  him  primarily  to  identify  all  lands  that 
were  to  go  to  the  State  under  the  act  of 
1850.  *  *  * 
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Rogers  Loc .  Works  v.  Am.  Emig.  Co.f  164 
'  U.  S.  574. 

Mich.  Land  Co.  v.  Rust,  168  U.  S.  592. 

Hoyt  v.  Weyerhaueser,  161  Fed.  324. 

Sjoli  v.  Dreschel,  199  U.  S.  564.” 

Mr.  Vroman’s  brief,  pp.  9,  10. 

Counsel  for  the  United  States  very  naturally  took 
the  same  view,  saying: 

“  The  swamp-land  act  vested  in  the  State  an 
immediate  inchoate  right  to  all  the  swamp 
lands  within  its  borders.  Although  its  title 
did  not  become  complete  until  the  Secretary  of 
the  Interior  had  identified  ”  the  lands  by  deter¬ 
mining  their  character  as  swamp  lands.’* 
(Citing  Rogers  Locomotive  Works  v.  Amer. 
Emigrant  Co.,  164  U.  S.  559,  570.) 

Brief  of  Assistant  Attorney  General  Car- 
neau,  p.  19. 

“This  act  [that  of  1872]  was  a  declaration  by 
Congress  that  the  claims  which  the  State  of 
Iowa  had  asserted  were  then  pending  and 
entitled  to  proper  consideration .”  (Same  brief, 
p.  40.) 

The  view  that  the  commissioner  was  only  exercising 
the  powers  of  the  Secretary  was  taken  by  both  the 
lower  courts. 

Judge  Reed  in  the  District  Court  said : 

“The  fact  that  these  lists”  [of  alleged  swamp 
lands]  “were  presented ”  [by  the  State  authori¬ 
ties]  “to  the  surveyor  general  and  transmitted  to 
the  General  Land  Office  by  him  is  not  impor¬ 
tant,  for  his  authority  was  expressly  limited 
by  his  instructions  to  making  lists  from  the 
field  notes  of  the  surveyors  and  to  reporting 
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any  evidence  that  might  have  been  furnished 
by  the  State  authorities  as  to  the  character  of 
the  lands.  The  Secretary  of  the  Interior  only 
was  authorized  primarily  to  identify  what 
lands  were  embraced  within  the  swamp-land 
grant.” 

U.  S .  v.  Chic.,  M .  &  St.  P.  Ry .,  148  Fed.  884, 
891. 

Speaking  for  the  circuit  court  of  appeals,  Judge 
Adams  said : 

“Whether  any  given  lands  were  swamp  and 
overflowed  lands  *  *  *  was  left  to  the 
arbitrament  of  the  Secretary  of  the  Interior 
*  *  *.  It  is  conceded  *  *  *  that  on 
October  31,  1876,  the  Commissioner  of  the 
General  Land  Office,  who  by  law,  acted  for  and 
under  the  direction  of  the  Secretary  *  *  * 
adjudged  that  the  lands  *  *  *  were  not 
swamp  and  overflowed  lands  and  were  not 
embraced  in  the  act  of  1850.  *  *  *  That 
decision  and  the  issue  of  the  patents  accord¬ 
ingly  constitute  a  binding  adjudication  upon 
the  parties.” 

U.  S.  v.  C.  M.  &  St.  P.  Ry.,  160  Fed.  818, 
820. 

Mr.  Justice  Harlan  manifestly  agreed  with  the 
lower  courts  in  holding  that  when  the  commissioner 
acted  in  1876,  he  acted  for  the  Secretary  rather  than 
that  he  was  making  a  final  decision  directly  for  the 
United  States  under  power  conferred  upon  him  in 
1872.  His  meaning,  then,  is  (218  U.  S.  at  242) 
that  in  1876,  the  effect  of  the  act  of  1850  (R.  S.  2480) 
was  to  confer  only  upon  the  Secretary  alone  the  power 
to  identify  lands  as  swamp  lands  embraced  in  the 


act  of  1850;  but  that  he  might  delegate  that  power  to 
anyone  in  his  office.  His  view  in  the  latter  respect 
is  apparent  (1)  from  his  italicizing  (218  U.  S.  at  242) 
that  part  of  the  opinion  in  French  v.  Fyanf  93  U.  S. 
169,  171,  which  asserts  in  effect  that  the  Secretary’s 
office  may  become  the  tribunal  for  the  decision  of 
this  question  and  (2)  from  his  announcing  the 
proposition  (218  U.  S.  at  243)  that  the  commissioner’s 
decision  was  in  contemplation  of  law  one  by  the 
Secretary. 

When  Mr.  Justice  Harlan  used  the  expression  “in 
any  event”  in  the  phrase:  “ In  any  view,  that  decision 
was  in  contemplation  of  law  one  by  the  Secretary” 
(218  U.  S.  at  243),  an  ingenious  person  might  suggest 
that  the  meaning  of  the  judge  was  this: 

Whether  the  power  to  approve,  under  the 
act  of  1872,  selections  of  land  made  by  the 
State  of  Iowa  involved  an  advisory  or  a  final 
determination  and  whether  or  not,  this  feature 
of  the  act  of  1872  survived  the  revision  of 
December  1,  1873;  in  any  view ,  the  determina¬ 
tion  actually  made  in  1876  by  the  commis¬ 
sioner  was  conclusive.  For  under  the  hypothe¬ 
sis  least  favorable  to  the  railway,  the  commis¬ 
sioner’s  decision  was  in  contemplation  of  law 
one  by  the  Secretary. 

This  explanation,  however,  would  not  deprive  this 
decision  of  its  controlling  character,  as  applied  to 
these  cases.  What  is  really  implied  in  the  expression 
“in  any  event”  seems,  however,  to  be  simply  this: 

It  matters  not  whether,  as  the  Attorney 
General  now  contends,  these  lands  were  in  fact 
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swamp  lands  and  therefore  within  the  con¬ 
gressional  grant  of  1850  to  Iowa,  for  in  any 
event ,  the  fact  has  been  conclusively  determined 
to  be  otherwise,  by  the  commissioner  exercising 
the  delegated  power  of  the  Secretary  of  the 
Interior. 

Mr.  Justice  Harlan,  who  participated  in  the  decision 
in  the  Runkle  case,  could  not  have  overlooked  it, 
when  he  came  to  prepare  his  opinion  in  the  swamp 
land  case,  supra.  Manifestly,  he  regarded  it  as  not 
impairing  the  correctness  of  the  views  expressed  in 
French  v.  Fyan  and  Ehrhardt  v.  Hogaboom;  a  fortiori 
as  not  impairing  the  rulings  in  Wilcox  v.  Jackson  and 
Wolsey  v.  Chapman.  Quasi-judicial  acts  were  in¬ 
volved  in  the  two  former  cases  and  only  political,  or 
discretionary  acts,  in  the  two  latter  cases.  In  all 
four  cases,  the  acts  were  deemed  delegable  by  each 
of  the  several  officials  required  by  statute  to  perform 
them  and  delegable  to  his  principal,  appropriate  sub¬ 
ordinate. 

Indeed,  the  decision  in  the  Runkle  case  did  not 
involve  the  enunciation  of  any  new  principle  not 
fully  recognized  and  applied  bv  the  United  States 
Supreme  Court  before  that  time.  This  will  be  mani¬ 
fest,  if  a  comparison  is  made  between  its  decisions  on 
the  subject  of  the  delegation  of  the  President's  pow¬ 
ers  made  before,  and  its  decisions  made  after  1887, 
when  the  Runkle  case  was  decided. 

Attention  is  invited  to  the  following: 

0 

Cases  decided  before  1887. 

Marbury  v.  Madison ,  1  Cranch.  137,  166. 
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Parker  v.  United  States ,  1  Pet.  293,  297. 

Wilcox  v.  Jackson ,  13  Pet.  498,  513. 

Williams  v.  United  States,  1  How.  290,  296, 
297. 

United  States  v.  Freeman ,  3  How.  556,  566. 

United  States  v.  Jones ,  18  How.  92,  95. 

French  v.  Ft/an,  93  U.  S.  169,  171. 

Parish  v.  United  States,  100  U.  S.  500,  504. 

Wolsey  v.  Chapman,  101  U.  S.  755,  769,  770. 

Ehrhardt  v.  Hogahoom,  115  U.  S.  67,  68. 

Cases  decided  after  1887. 

Jones  v.  United  States ,  137  U.  S.  202,  217. 

Wood  v.  Beach ,  156  U.  S.  548,  550. 

United  States  v.  Chic.,  M .  &  St.  P.  Railway , 
218  U.  S.  223,  242,  243. 

United  States  v.  Morrison ,  240  U.  S.  192,  212. 

Chic.,  M.  &  St.  P.  Railway  v.  United  States, 
244  U.  S.  351,  356,  357. 

N.  Pacvf.  Railway  v.  Wtsraer,  246  U.  S.  283, 
287,  288. 

In  all  of  these  cases,  both  those  decided  before 
and  those  decided  after  1887,  the  court  considered 
and  upheld  administrative  determinations,  involv¬ 
ing  judgment  and  discretion  (some  of  them  quasi 
judicial  in  character)  and  made  pursuant  to  delegated 
authority;  and  the  court  shows  no  tendency  after 
1887  to  narrow,  in  these  cases,  the  doctrine  which  it 
applied  before  that  year. 

The  simple  fact  is  that  in  the  Runkle  case,  the 
court  regarded  the  President  as  ceasing,  for  the  time 
being,  to  act  as  the  Executive  and  as  being  trans¬ 
formed  into  a  special  and  highly  important  part  of 
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a  military  court;  just  as,  for  the  purpose  of  signing 
or  vetoing  bills,  the  President  would  doubtless  be 
regarded  as  transformed  into  a  special  and  highly 
important  part  of  the  legislative.  But  the  Presi¬ 
dent  does  not  cease  to  function  as  the  Executive, 
when  he  performs  acts  which  are  at  once  adminis¬ 
trative  and  judicial  or  which  are  political  and  discre¬ 
tionary;  and  when  he  functions  as  the  Executive,  he 
has  subordinates  to  whom  he  may  delegate  his  pow¬ 
ers,  unless  he  is  clearly  and  expressly  denied  by 
statute  the  right  to  do  so.  In  other  words,  when 
Congress  casts  a  duty  upon  the  President,  it  must  be 
assumed  that  the  office  of  the  Presidency  is  to 
function,  rather  than  the  individual  who  holds  it. 
(supra  pp.  138,  145.) 

So  far  back  as  in  Marbury  v.  Madison  (1  Cranch. 
137, 166),  decided  in  1803,  the  great  Chief  Justice  said : 

“The  President  is  invested  with  certain 
important  political  powers,  in  the  exercise  of 
which  he  is  to  use  his  own  discretion  *  *  *. 
To  aid  him  in  the  performance  of  these  duties, 
he  is  authorized  to  appoint  certain  officers 
who  act  by  his  authority  and  in  conformity 
with  his  orders.  In  such  cases,  their  acts  are 
his  acts  *  *  *.  Where  the  heads  of  the 
departments  are  the  political  or  confidential 
agents  of  the  Executive,  merely  to  execute  the 
will  of  the  President  or  rather  to  act  in  cases  in 
which  the  Executive  possess  a  constitutional  or 
legal  discretion ,  *  *  *  their  acts  are  only 
politically  examinable.” 
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What  Chief  Justice  Marshall  had  in  mind  seems 
clearly  to  have  been  that,  in  political  or  discretionary 
cases,  the  heads  of  departments  would  act  in  matters 
of  a  particular  nature  because  the  President  ordered 
them  to  act,  rather  than  that  the  President  would 
order  them  to  act  in  a  particular  way  in  each  par¬ 
ticular  instance. 

The  two  precedents  relied  upon  by  Mr.  Justice 
Harlan  in  deciding  the  swamp  lands  act  case,  supra 

i 

( U.  S.  v.  Chic.,  M.  &  St.  P.  Railway ),  were  primarily 
Wilcox  v.  Jackson  and  Wolsey  v.  Chapman.  In  both 
of  these  cases,  a  reservation  of  public  lands  by  the 
Secretary  of  the  Interior  was  upheld  by  the  United 
States  Supreme  Court  as  being  an  exercise  of  presi¬ 
dential  power,  effectively  delegated  by  the  President. 
The  point  decided  was  summarized  in  the  following 
extract  from  a  decision  of  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit: 

“  The  Secretary  of  Interior  has  long  exercised 
the  authority  of  withdrawing  specific  lands  from 
settlement  and  sale.  Especially  has  this  been 
so  with  respect  to  withdrawals  to  satisfy  the 
requirements  of  land  grants  for  railway  and 
other  purposes.  These  withdrawals  operate 
effectively  to  prevent  the  inception  of  any  right 
under  the  preemption  and  homestead  laws. 
( Hamblin  v.  Western  Land  Co.,  147  U.  S.  531, 
and  cases  cited.)  But  a  withdrawal  by  the 
head  of  a  department  is  tantamount  to  a  with¬ 
drawal  by  the  President.  The  Executive  acts 
through  the  heads  of  departments,  and  their 


acts  in  many  of  the  larger  affairs  of  state  are 
his  acts. 

In  an  early  case  in  the  Supreme  Court 
( Wilcox  v.  Jackson,  13  Pet.  498),  it  appears 
that  the  Secretary  of  War  requested  the 
Commissioner  of  the  General  Land  Office  to 
direct  a  reservation  of  lands  to  be  made,  and 
one  was  accordingly  made,  for  military  pur¬ 
poses,  and  the  act  of  the  Secretary  of  War  in 
this  respect  was  held  to  be  the  act  of  the 
President.  In  another  case  ( Wolsey  v.  Chap¬ 
man,  101  U.  S.  755),  where  the  Commissioner 
of  the  General  Land  Office  directed  the  registers 
and  receivers  of  the  local  land  offices  to  with¬ 
hold  from  sale  all  odd-numbered  sections 
within  a  described  area,  the  Supreme  Court, 
speaking  through  Chief  Justice  Waite,  applied 
this  reasoning: 

4  If  the  President  himself  had  signed  the 
order  in  this  case,  and  sent  it  to  the  registers 
and  receivers  who  were  to  act  under  it,  as 
notice  to  them  of  what  they  were  to  do  in 
respect  to  the  sales  of  the  public  lands,  we 
can  not  doubt  that  the  lands  would  have  been 
reserved  by  proclamation  within  the  meaning 
of  the  statute.  Such  being  the  case,  it  follows 
necessarily  from  the  decision  in  Wilcox  v. 
Jackson  that  such  an  order  sent  out  from  the 
appropriate  executive  department  in  the  regu¬ 
lar  course  of  business  is  the  legal  equivalent  of 
the  President’s  own  order  to  the  same  effect/ 

The  reasoning  is  apt  as  it  respects  the  case  at 
bar.  The  Commissioner  of  the  General  Land 
Office  by  order  withdrew  the  lands  comprised 
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within  the  reserve  from  sale  and  disposal,  and 
although  there  was  pending  an  investigation  as 
to  what  lands  should  be  finally  included  within 
a  reserve,  it  was  in  effect  the  act  of  the  Presi¬ 
dent  and  tantamount  to  an  Executive  order 
for  that  purpose,  so  that  henceforth  the  land 
was  especially  reserved  from  sale.” 

Chicago ,  M.  &  St.  P.  Ry.  v.  United  States , 
218  Fed.,  288  at  295. 

In  United  States  v.  Freeman  (3  How.  556,  566),  the 
point  decided  was  that  the  President,  when  expressly 
vested  by  statute  (in  that  case,  the  act  of  March  16, 
1802)  with  discretionary  authority  to  determine  the 
amount  of  emoluments  of  Army  officers  of  a  certain 
class,  might  delegate  that  authority  to  the  Secretary 
of  War.  The  emoluments  in  question  were  in  the 
form  of  rations.  Col.  Freeman  was  commandant  of 
an  Army  post,  which  was  so  constituted  by  the  War 
Department  as  to  entitle  its  commanding  officer  to 
double  rations,  if  the  department  had  power  to  bring 
about  that  result.  The  difficulty  in  the  case  arose 
from  the  pointed  reference  to  the  President  in  the 
act  of  1802  and  from  the  fact  that  he  had  not  person¬ 
ally  considered  the  status  either  of  Col.  Freeman  or 
of  his  post.  Attorney  General  Nelson  contended 
that  the  failure  of  the  President  to  act  personally  was 
fatal  to  Col.  Freeman’s  claim,  saying : 

“  It  may  be  said  that  the  Army  Regulations 
give  double  rations  to  such  posts  as  the  War 
Department  shall  authorize;  but  the  act  of 
1802  says  that  the  President  is  the  person 
who  is  to  give  the  authority.”  (3  How.  at  562.) 
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The  court,  however,  in  a  unanimous  opinion  by 
Mr.  Justice  Wayne  said: 

“Additional  rations  are  provided  for  by  the 
fifth  section  of  the  act  of  1802  (2  Story  Laws, 
831)  ‘To  the  commanding  officer  of  each  sepa¬ 
rate  post,  such  additional  number  of  rations  as 
the  President  of  the  United  States  shall,  from 
time  to  time,  direct ,  having  respect  to  the 
special  circumstances  of  each  post,’  is  the  lan¬ 
guage  of  a  part  of  the  section.  It  is  the 
authority  for  the  1125th  paragraph  in  the 
Army  Regulations  of  1825.  The  President 
sanctioned  those  regulations,  and  by  doing  so, 
delegated  his  authority ,  as  he  had  a  right  to  do,  to 
the  Secretary  of  War.”  (3  How.  at  pp.  566, 
567.) 

In  dealing  with  practically  the  same  question  in  a 
previous  case,  Mr.  Justice  Duval,  speaking  for  a 
unanimous  court,  which  then  included  Marshall  and 
Story,  had  said : 

“There  can  be  no  controversy  about  addi¬ 
tional  rations,  if  the  President  makes  the  allow¬ 
ance.  He  may  issue  the  order  himself,  or  it 
may  be  done  by  the  Secretary  of  War,  with  his 
approbation.  The  Secretary  of  War,  as  the 
legitimate  organ  of  the  President,  under  a 
general  authority  from  him,  may  exercise  the 
power  and  make  the  allowance  to  officers 
having  a  separate  command.  The  language 
of  the  law  is  plain  and  unambiguous.  No 
officer  is  entitled  to  the  additional  allowance 
unless  he  be  a  commandant  at  a  separate 
post;  and  then  the  claim  must  be  sanctioned 
by  the  Executive.” 
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Parker  v.  United  Statesf  1  Peters  293,  297. 

The  plain  meaning  is  that  the  President  need  not 
personally  sanction  the  claim;  it  is  enough  if  it  be 
sanctioned  by  the  appropriate  officer  of  the  Execu¬ 
tive,  directed  or  permitted  to  act  in  the  matter  pur¬ 
suant  to  general  authority  irom  the  President. 

The  view  that  the  Secretary’s  administrative  acts 
are  in  legal  contemplation  the  acts  of  the  President 
rests,  not  primarily  upon  any  presumption  that  the 
President  has  considered  the  special  act  to  be  done  or 

step  to  be  taken  and  has  authorized  the  Secretary  to 
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do  the  act  or  take  the  step,  but  rather  upon  the  pre¬ 
sumption  that  the  President  has  seen  fit  to  confer 
upon  the  Secretary  general  power  and  authority  to 

0 

deal  with  matters  of  the  nature  of  that  in  question; 
in  other  words  that  the  President  has  delegated  to  the 
Secretary  his  discretion  to  act  or  to  decide.  This 
seems  clearly  to  be  the  conception  of  Mr.  Justice 
Van  Devanter,  then  circuit  judge,  in  delivering  the 
opinion  of  the  Circuit  Court  of  Appeals  in  the  Brodie 
case.  He  said  as  to  the  binding  effect  of  the  Army 
Regulations  and  of  the  Court-Martial  Manual,  both 
of  which  were  promulgated  by  order  of  the  Secretary 
of  War  and  neither  of  which  could  be  sustained, 
except  in  virtue  of  presidential  authority : 

It  is  true  that  in  the  order  promulgating 
the  Army  regulations,  the  Secretary  of  War 
states  that  they  are  published  by  direction  of 
the  President  for  the  “government”  of  all  con¬ 
cerned,  and  that  in  the  order  promulgating  the 
manual  for  courts-martial,  the  Secretary  of 
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War  makes  no  reference  to  the  President,  but 
states  that  the  manual  is  published  for  the 
“information  and  guidance”  of  all  concerned. 
The  difference  is  one  of  words  only.  In  legal 
contemplation,  the  two  orders  speak  by  the 
same  authority,  and  the  relation  of  that 
authority  to  those  whose  conduct  is  intended 
to  be  affected,  makes  what  is  said  a  command 
in  each  instance.  An  officer  or  soldier  would 
see  no  difference  between  being  governed  by  a 
stated  regulation  issued  by  his  superior  and 
being  guided  by  such  a  regulation.  Both 
orders  are  signed  by  the  Secretary  of  War,  and 
neither  by  the  President.  Both  depend  upon 
the  character  of  the  act  done,  and  the  authority 
of  the  Secretary  to  represent  and  speak  for  the 
President,  rather  than  upon  the  presence  or 
absence  of  any  direct  statement  of  the  Presi¬ 
dent’s  approbation  of  the  Secretary’s  action. 
The  express  statement  of  the  Secretary  in  one 
order  that  he  acts  at  the  President’s  direction 
is  not  stronger  than  the  implied  statement  to 
the  same  effect  in  the  other  because  the  author¬ 
ity  of  the  Secretary  of  War  to  speak  at  all,  in 
respect  of  the  matters  covered  by  the  Army 
Regulations,  or  those  governed  by  the  manual, 
depends  upon  the  manual,  depends  upon  the 
fact  that  he  represents  and  speaks  for  the 
President.  Repeated  decisions  of  the  Supreme 
Court,  and  superior  reason  as  well,  forbid  any 
presumption  that  the  Secretary  of  War,  in 
publishing  the  manual,  acted  without  the 
approbation  or  direction  of  the  President,  and 
intended,  independently  of  the  President’s 
will,  to  inform  courts-martial  that  paragraph 
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940  of  the  Army  Regulations,  published  for 
their  government  at  the  President’s  direction, 
could  be  disregarded,  and  to  guide  them  to  an 
incomplete  and  wrongful  discharge  of  official 
duty.  Yet  that  would  clearly  be  the  effect  of 
acceding  to  the  claimed  difference  between  the 
authority  of  the  Army  Regulations  and  that 
of  the  manual  for  courts-martial.  The  rational 
presumption,  and  the  one  which  is  sustained 
by  judicial  precedents,  is  that  in  publishing  to 
the  Army  the  manual  for  courts-martial  of 
1895,  and  in  republishing  it  in  1898  and  1901, 
the  Secretary  of  War  was  not  assuming  a 
power  which  he  did  not  possess,  or  to  act 
without  the  approbation  or  direction  of  the 
President,  but,  as  the  recognized  and  legiti¬ 
mate  organ  of  the  President,  was  expressing 
his  competent  direction  or  order  in  a  matter 
affecting  the  administration  and  government 
.  of  the  Army.” 

In  re  Brodie ,  128  Fed.  665,  670. 

And  it  was  unquestionably  the  same  conception 
to  which  the  same  eminent  judge  was  giving  expres¬ 
sion,  when,  in  delivering  the  unanimous  opinion  of 
the  United  States  Supreme  Court,  he  subsequently 
said : 

“The  power  to  establish  the  reserve  included 
the  power  to  make  the  temporary  withdrawal 
and  the  act  of  the  Secretary  of  the  Interior  in 
•  directing  the  latter  was  in  legal  contemplation 
the  act  of  the  President.” 

Chic.  M.  &  St.  P.  Railway  v.  United  States , 
244  U.  S.  351,  357. 
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As  the  principle  for  which  we  contend  seems  so 
firmly  established  by  the  decisions  of  our  highest 
tribunal,  extended  consideration  of  the  decisions  of 
the  inferior  Federal  courts  seems  out  of  place. 

In  the  following  cases,  the  delegation  of  the  duty 
of  making  even  quasi  judicial  determinations  has  been 
upheld : 

In  re  Way  Tai,  96  Fed.  484,  486. 

Rainbow  v.  Young ,  161  Fed.  835,  838. 

Kahn  v.  Garvan,  263  Fed.  909,  915. 

Roxford  Knitting  Co.  v.  Moore ,  265  Fed.  177, 
190. 

John  ShiUito  Co.  v.  McClung ,  51  Fed.  868, 
871. 

Stapleton  v.  Duell ,  17  App.  D.  C.  575,  583. 

In  Porter  v.  Coble  (246  Fed.  244,  249)  the  question 
was  whether,  without  consulting  the  President,  the 
Postmaster  General  had  power  to  remove  Porter,  a 
postmaster  of  the  third  class.  Under  the  terms  of 
the  act  of  July  12,  1876  (19  Stat.  78,  80;  Comp.  St. 
7190),  such  postmasters  “may  be  removed  by  the 
President.”  The  bill,  which  sought  to  restrain 
Inspector  Coble  from  taking  away  Porter’s  official 
property,  alleged  in  unmistakable  language  that  the 
act  of  removal  was  not  the  President’s;  and  this 
allegation  was  admitted  by  demurrer.  In  dismiss¬ 
ing  the  bill,  the  district  court  held  (1)  that  the  Presi¬ 
dent’s  power  of  removal  was  delegable,  and  (2)  that 
a  delegation  of  this  power  must  be  presumed,  in  the 
absence  of  any  aveiment  to  the  contrary.  This  was 
affirmed  on  appeal,  Judge  Smith  saying : 
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“The  President  speaks  and  acts  through  the 
heads  of  the  several  departments  in  relation 
to  subjects  which  appertain  to  their  respective 
duties.  ( Wilcox  v.  Jackson  ex.  dem.  McConnel, 
13  Pet.  498;  Wolsey  v.  Chapman ,  101  U.  S. 
755.) 

It  is  alleged  *  *  *: 

‘That  the  Postmaster  General  has  assumed 
the  right  and  authority  to  remove  this  plaintiff 
from  his  position  *  *  *  of  his  own  act  and 
decision/  and  ‘said  removal  was  not  by  the 
President,  nor  by  and  with  the  advice  and  con¬ 
sent  of  the  Senate/  None  of  these  allegations 
negative  that  the  President  may  have  author¬ 
ized  the  Postmaster  General  to  make  removals 
in  his  stead  when  necessary. 

We  therefore  find  it  unnecessary  to  pass 
upon  the  question  as  to  whether,  if  the  plain¬ 
tiff  expressly  negatived  the  conferring  of  any 
authority  in  removal  matters  in  the  Post 
Office  Department  on  the  Postmaster  General, 
a  cause  of  action  would  be  stated.  There  is 
no  such  allegation,  and  the  presumption  must 
prevail  that  the  Postmaster  General  had  such 
authority,  and  the  petition  was  rightly  dis¬ 
missed. ^ 

(Porter  v.  Coble ,  246  Fed.  244,  249.) 

In  United  States  v.  Warfield ,  170  Fed.  43,  45,  the 
question  was  whether  one  Pettit  was  a  duly  appointed 
postal  clerk,  his  appointment  having  been  made  by 
the  First  Assistant  Postmaster  General.  Warfield’s 
right  to  pay  him  wages  was  challenged  on  the  ground 
that  the  Postmaster  General  had  not  acted  person¬ 
ally  in  sanctioning  Pettit’s  appointment.  Judge 


Pritchard,  speaking  for  the  circuit  court  of  appeals, 
said: 

“Section  396  [of  the  Revised  Statutes]  pro¬ 
vides  that: 

‘It  shall  be  the  duty  of  the  Postmaster 
General:  First.  To  establish  and  discontinue 
post  offices.  Second.  To  instruct  all  persons 
in  the  Postal  Service  with  reference  to  their 
duties.  *  *  *  Seventh.  To  superintend 
the  disposal  of  the  moneys  of  the  depart¬ 
ment.  *  * 

While  these  duties  are  imposed  upon  the 
Postmaster  General,  he  does  not,  as  a  matter 
of  course,  perform  all  such  duties  personally. 
He  is  authorized  by  law  to  appoint  assistants, 
and  these  assistants  are  designated  by  him  as 
chiefs  of  the  several  branches  of  the  Postal 
Service  subject  only  to  the  supervision  and 
direction  of  the  Postmaster  General,  and  by 
them  the  duties  assigned  are  performed. 
However,  their  acts  are  the  acts  of  the  Post¬ 
master  General  when  confined  within  the  scope 
of  the  duties  assigned  to  them  by  their  chief. 
( Parish  v.  U.  S .,  100  U.  S.  504.)” 

United  States  v.  Warfield ,  170  Fed.  Rep. 
43,  45. 

In  releasing  on  habeas  corpus  a  United  States 
deputy  marshal  who,  while  protecting  Mr.  Justice 
Field  of  the  Supreme  Court,  shot  and  killed  David 
Terry  and  was  in  the  custody  of  the  sheriff  of  San 
Joaquin  County,  Calif.,  charged  with  murder,  Judge 
Sawyer  said : 

“The  act  of  the  Attorney  General,  in  direct¬ 
ing  the  United  States  marshal  to  protect  the 
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life  of  Mr.  Justice  Field  against  the  assaults  of 
the  deceased  and  his  wife,  is,  in  legal  contem¬ 
plation,  the  act  of  the  President.  The  Presi¬ 
dent  speaks  and  acts  through  the  heads  of  the 
several  executive  departments  in  relation  to 
subjects  which  appertain  to  their  respective 
duties.  They  are  but  the  subordinates  of  the 
President ,  wielding  his  power.  ( Wilcox  v.  Jack- 
son,  13  Pet.  513;  U.  S.  v.  Cutter ,  2  Curt.  617.)” 

In  re  Neagle ,  39  Fed.  833,  860  (affirmed  135 
U.  S.  1). 

In  Hayden  v.  United  States  (38  Ct.  Cls.  39,  50,  51) 
the  question  presented  was  whether  the  Secretary  of 
the  Navy  had  legal  authority  to  charge  the  special 
fund  of  $50,000,000  appropriated  for  national  defense 
by  the  act  of  March  9,  1898  (30  Stat.  274),  when  the 
war  with  Spain  was  impending.  The  statute  pro¬ 
vided  that  the  fund  was  only  “to  be  expended  at  the 
discretion  of  the  President,”  and  the  Attorney  Gen¬ 
eral  contested  the  legality  of  the  charge  on  the  ground 
that  the  President  had  not  personally  exercised  his 
discretion.  The  court,  however,  held  that  personal 
action  by  the  President  was  unnecessary;  quoting 
and  applying  United  States  v.  Jones  (18  How.  92,  95, 
supra). 

The  following  decisions  are  also  illustrative  of 
the  same  principle: 

In  re  Huttman ,  70  Fed.  699,  702. 

Motherwell  v.  United  States ,  107  Fed.  437, 
451,  452;  Judge  Bradford’s  views  approved  on 
appeal  sub  nom.  Tucker  v.  Alexandrof,  183 
U.  S.  494. 
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Stegall  v.  Thurman ,  175  Fed.  813. 

May  v.  United  States ,  236  Fed.  495,  499. 

Ex  parte  Givins ,  262  Fed.  702,  707;  affirmed 
31  Jan.  1921,  in  opinion  by  Chief  Justice 
White. 

MfCoUum  v.  United  States ,  17  Ct.  Cls.  92, 
101. 

Duryea  v.  United  States ,  17  Ct.  Cls.  24. 

Maxwell  v.  United  States ,  49  Ct.  Cls.  262,  273. 

Hickey  v.  i/use,  56  Me.  493,  495. 

Lest  this  brief  be  unreasonably  prolonged,  we 
content  ourselves  with  referring  to  but  one  more 
decided  case  on  the  subject  of  delegation  of  powers. 
This  is  the  decision  of  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  in  Rorford  Knitting  Co.  v. 
Moore  (265  Fed.  177,  190;  cert.  den.  253  U.  S.  498). 
In  this  case,  Moore  justified  his  failure  to  manufacture 
and  deliver  the  quantity  of  knitted  underwear  con¬ 
tracted  for  by  the  Roxford  Co.  by  asserting  that  his 
facilities  were  requisitioned  by  the  United  States 
Government.  In  establishing  this  proposition,  Moore 
relied  successfully  upon  section  120  of  the  national 
defense  act  (39  Stat.  213),  which  empowers  the 
President,  through  the  head  of  any  department,  to 
place  compulsory  orders  for  production.  But  no 
order  by  the  President  or  by  a  department  head  was 
shown,  only  what  was  in  effect  an  order  by  one 
Cromwell,  who  was  in  charge  of  the  purchase  division 
of  the  Bureau  of  Supplies  of  the  Navy  Department. 
No  express  (anticipatory  or  other)  delegation  of  power 
to  Cromwell  was  proved  or  claimed.  The  court 
nevertheless  held  that  Cromwell  enjoyed  an  implied 
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delegation  of  the  power  of  the  President  and  of  the 
Secretary  of  the  Navy,  because  of  the  position  which 
he  held  and  because  of  the  nature  of  the  order  which 
he  gave. 

The  court  said : 

“  We  think  that  under  this  statute  an  order 
need  not  be  signed  either  by  the  President  or  by 
the  head  of  a  department.  It  is  enough 
that  the  order  is  the  order  of  either,  and  there 
is  a  presumption  that,  when  an  order  is  sent  out 
from  the  appropriate  executive  department 
in  the  regular  course  of  business,  such  order 
is  with  the  knowledge  and  approval  of  the 
Secretary,  unless  the  contrary  appears.  And 
the  act  of  a  head  of  a  department  is  in  legal 
contemplation  the  act  of  the  President.  {Scott 
v.  Carew,  196  U.  S.  100,  109,  110.)  He 
speaks  and  acts  through  the  heads  of  the 
several  departments  in  relation  to  subjects 
which  appertain  to  their  respective  duties. 
(Wolsey  v.  Chapman ,  101  U.  S.  755,  769; 
Runkle  v.  United  States,  122  U.  S.  543,  557.) 
And  as  it  is  impossible  that  each  head  of  a 
department  should  perform  in  person  all  the 
business  of  his  department,  the  law  allows 
him  to  act  through  subordinate  agents  in  his 
department,  whose  legal  power  is  included  in 
his,  just  as  his  is  included  in  that  of  the 
President. 

The  Supreme  Court,  in  Williams  v.  United 
States  (1  How.  290,  11  L.  Ed.  135),  declared 
that  the  President  could  not  be  required  to 
become  the  administrative  officer  of  every 
department,  or  to  perform  in  person  the 
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numerous  details  incident  to  services  which 
by  the  Constitution  and  laws,  he  is  required 
and  expected  to  perform.  In  that  case,  an 
act  of  Congress  prohibited  the  advance  of 
public  money  in  any  case  whatsoever  to  the 
disbursing  officers  of  the  Government,  except 
under  the  special  direction  of  the  President, 
and  the  court  held  that  this  did  not  require 
the  personal  and  ministerial  performance  of 
this  duty  to  be  exercised  in  every  instance  by 
the  President  under  his  own  hand,  and  never 
in  any  respect  delegated.  A  contrary  con¬ 
struction  of  the  law,  it  was  said,  would  be  so 
fraught  with  mischief  to  the  public  service 
that  it  could  not  be  entertained. 

The  intention  of  Congress  in  enacting  the 
national  defense  act  and  the  allied  acts  was  in 
part  to  enable  the  President,  acting  through  the 
heads  of  departments,  to  place  compulsory 
orders  for  war  supplies  and  materials,  and  to 
give  to  orders  so  placed  priority  over  civil  con¬ 
tracts.  No  doubt  it  was  desirable,  in  placing 
all  such  orders,  to  have  done  so  in  a  writing 
which  expressly  stated  that  the  orders  were 
issued  under  authority  of  the  national  defense 
act,  and  that  they  were  to  have  priority  over 
all  civil  contracts.  But  as  no  particular  form 
or  method  was  prescribed  by  the  acts,  beyond 
declaring  that  they  should  be  placed  by  the 
President  through  the  heads  of  departments, 
and  as  the  heads  of  departments  may  ordi¬ 
narily  act  through  their  subordinates,  the 
majority  of  the  court  hold  that  they  were  enti¬ 
tled  so  to  act  in  the  giving  of  orders  under 
these  acts.” 
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The  determination  made  by  Cromwell  and  in¬ 
volved  in  the  foregoing  adjudication  was  clearly 
quasi  judicial.  For  it  involved  depriving  the  Rox- 
ford  Company  of  a  right  to  certain  goods  theretofore 
duly  contracted  for;  and  that  which  the  Roxford 
Company  thus  lost,  was  clearly  a  property  right. 

(e)  No  support  is  to  be  found  in  the  legislative  history 
of  the  1920  Army  reorganization  act  for  the  view 
that  section  24b  requires  personal  consideration 
and  action  by  the  President. 

On  the  contrary,  the  legislative  history  supports 
the  natural,  primary  meaning  of  the  statutory 
language;  which  is,  that  the  President  has  a  mere 
privilege  of  acting  personally  if  he  chooses. 

The  Military  Affairs  Committee  of  the  House  of 
Representatives  reported  against  permitting  either 
the  President  or  the  Secretary  of  War  to  consider 
these  cases  (Report  No.  680,  Feb,  26,  1920,  H,  R. 
12775).  The  House  itself,  however,  amended  by 
requiring  action  by  the  Secretary,  if  appealed  to  by 
the  officer,  but  necessarily  indicated  thereby  that  no 
action  by  the  President  was  to  be  required  or  per¬ 
mitted.  (Cong.  Rec.,  Mar.  13,  1920,  pp.  4626-4628; 
Mar.  16,  1920,  pp.  4712,  4713,  4719,  4720.) 

The  proceedings  and  reports  in  the  Senate  make  no 
mention  of  personal  or  other  action  by  or  in  the  name 
of  the  President  or  Secretary.  The  language  which 
now  constitutes  the  part  of  the  statute  under  con¬ 
sideration  was  included  in  the  original  Senate  bill 
(S.  3792;  sec.  44),  has  been  retained  ever  since  by  the 
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Senate,  and  was  agreed  to  in  conference.  The  report 
of  the  conferees  throws  no  light  upon  the  question 
(H.  R.  Rep.  No.  1049,  May  27, 1920). 

(f)  Action  under  section  24b  is  purely  administrative. 

Therefore  the  Runkle  doctrine  is  inapplicable,  even 
were  it  given  meaning  which  relators  ascribe  to  it. 

As  the  office  of  an  Army  officer  is  not  property 
(supra  p.  59)  and  as  a  removal  proceeding  is  not 
penal  in  its  nature,  such  proceeding  is  not  judicial  in 
any  degree  (supra  pp.  87-115). 

This  was  in  substance  the  ruling  in  Reaves  v.  Ains¬ 
worth,  219  U.  S.  296,  306,  307,  where  the  court 
pointed  out  that  the  purpose  of  the  elimination  act 
was  to  promote  the  welfare  and  safety  of  the  country, 
not  to  pass  upon  a  private  right  and  that,  although 
the  elimination  boards  for  removing  National  Guard 
officers  are  in  New  York  (quasi)  judicial  bodies  under 
People  v.  Hoffman ,  166  N.  Y.  462;  60  N.  E.  187, 
Federal  elimination  boards  are  not  judicial  bodies. 
The  State  elimination  board,  as  appears  from  the 
decision  of  the  New  York  Court  of  Appeals  supra, 
differed  widely  from  the  Federal  elimination  boards 
as  constituted  under  the  act  of  October  1,  1890 
(applied  in  the  Reaves  case)  and  under  that  of 
June  4,  1920. 

The  former  had  all  the  power  of  a  court-martial. 
It  punished  for  contempt  in  its  presence,  or  in  failing 
to  appear  in  response  to  its  subpoena;  it  attached 
civilian  and  military  witnesses  who  failed  to  appear; 
it  passed  upon  rights  of  private  property  and  it  pro- 
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nounced  judgment.  At  every  step,  it  resorted  to 
judicial  methods  and  judicial  procedure.  In  all 
these  matters,  a  Federal  elimination  board  is  quite 
the  opposite. 

The  same  conception  is  supported  by  Street  v. 
U.  S .,  133  U.  S.  299,  24  Ct.  Cls.  230,  247,  248;  Sher¬ 
burne  v.  U.  S .,  16  Ct.  Cls.  491,  499. 

There  is  absolutely  no  support  for  the  view  that  an 
elimination  proceeding  is  a  “  judicial  ”  proceeding  in  the 
sense  of  bringing  it  within  the  scope  of  the  doctrine 
in  the  Runkle  case. 

Int.  Commerce  Com.  v.  L.  &  N.  Railroad , 
227  U.  S.  88,  91. 

Butterworth  v.  Hoe)  112  U.  S.  50,  56. 

Hibben  v.  Smith ,  191  U.  S.  310,  321,  322. 

Stevens  v.  Minneapolis ,  124  Minn.  381. 

Baker  v.  Gooding  County ,  25  Idaho  506. 

Robinson  v.  Sacramento ,  16  Cal.  208,  supra 

p.  108. 

(g)  Importance  of  not  leaving  the  decision  of  Chief 
Justice  McCoy  on  this  point  unreversed  and 
unnoticed,  to  embarrass  the  Army  until  remedial 
legislation  can  be  obtained. 

As  has  already  been  pointed  out  (supra  pp. - ), 

an  appellate  court  will  usually  go  out  of  its  way  to  cure 
an  erroneous  doctrine  of  the  lower  court,  if  likely  to 
produce  general  mischief,  even  if  the  appeal  might 
properly  be  disposed  of  without  referring  to  that 
doctrine.  While  this  principle  is  not  often  acted  on, 
because  the  cases  are  not  numerous  requiring  its 
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application,  it  is  submitted  that  this  is  a  proper  case 
in  which  to  invoke  it. 

To  establish  the  doctrine  that  personal  action  by 
the  President  in  proceedings  for  the  elimination  of 
officers  from  the  United  States  Army  is  essential, 
would  probably  be  to  deal  the  Army  an  irretrievable 
blow. 

In  view  of  the  terrific  pressure  upon  the  Presi¬ 
dent's  time  due  to  the  enormous  volume  of  vital 
duties,  it  is  actually  impossible  for  the  President  of 
the  United  States  to  consider  cases  of  Army  officers' 
classification  on  their  merits. 

A  ruling  that  mandamus  will  lie  for  want  of  personal 
action  by  the  President  would  practically  thwart  the 
efforts  of  the  Army  and  of  Congress  to  eliminate  the 
unfit  from  the  former;  and  such  incompetency  as  has 
sent  ammunition  to  organizations  whose  arms  and  guns 
are  of  a  different  caliber,  has  sent  to  America  the  bodies 
of  deceased  soldiers  intended  to  remain  buried  in  France 
and  vice  versa,  has  turned  over  the  effects  of  de¬ 
ceased  soldiers  to  strangers  or  former  wives  divorced 
many  years  previously,  has  left  cablegrams,  parcels, 
and  letters  for  officers  and  soldiers  undelivered,  will 
be  perpetuated  until  Congress  can  find  an  oppor¬ 
tunity  to  enact  new  legislation,  which  it  is  possible 
for  the  War  Department  to  put  into  operation  and 
which  the  courts  will  permit  to  be  taken  advantage  of. 
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NO  HEARING  BEFORE  THE  HONEST  AND  FAITHFUL 
BOARD  UPON  THE  QUESTION  OF  WHETHER  OFFICERS 
CLASSIFIED  IN  CLASS  B  HAVE  BERN  GUILTY  OF  NEGLI¬ 
GENCE,  MISCONDUCT,  OR  AVOIDABLE  HABITS  IS  ESSEN¬ 
TIAL  TO  THE  VALIDITY  OF  AN  ORDER  DISCHARGING 
THEM.  THE  LOWER  COURT  ERRED  IN  HOLDING  THAT 
A  HEARING  BEFORE  SAID  BOARD  WAS  ESSENTIAL. 

There  are  few  questions  which  have  been  more 
fruitful  subjects  of  litigation  than  the  question 
whether,  in  particular  cases,  notice  and  hearing 
must  be  accorded  to  a  public  officer  before  the 
proper  executive  may  lawfully  remove  him.  The 
precedents  upon  this  subject  are  so  numerous  that 
a  comprehensive  discussion  of  them  seems  imprac¬ 
ticable.  The  following  principles  are,  however,  it  is 
submitted,  are  now  established  in  the  Federal  courts 
and  in  the  great  majority  of  other  jurisdictions. 

Where  a  specified  fact  or  condition  or  course  of 
conduct  of  a  discreditable  or  disqualifying  nature  is 
specifically  stated  by  statute  as  the  cause  of  removal 
of  a  nonmilitary  officer,  the  existence  of  the  dis¬ 
qualifying  fact  is  to  be  regarded  as  a  condition  prece¬ 
dent  to  the  right  of  removal  under  such  statute  and 
the  essential  fact  necessary  to  satisfy  the  condition 
must  be  ascertained  by  the  removing  authority 
through  notifying  the  officer  concerned,  giving  him 
an  opportunity  to  prepare  and  present  his  defense 
and  according  him  a  hearing;  unless  the  right  to 
hearing  is  dispensed  with  by  the  statute,  either 
expressly  or  impliedly.  In  other  words,  if  the  legis¬ 
lature  pass  a  statute  of  the  character  just  mentioned 
and  in  its  express  terms,  give  no  indication  of  legis- 
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lative  intention,  as  to  whether  there  shall  be  a  hearing 
or  not,  a  legislative  intention  to  require  a  hearing  is 
to  be  implied  by  construction. 

On  the  other  hand,  no  notice  or  hearing  is  to  be 
deemed  a  condition  precedent  to  the  right  of  removal 
in  case  the  statute  authorizes  removal  without  cause 
or  for  cause  without  particularly  defining  the  cause. 
( Ayers  v.  Hatch ,  Mass.,  56  N.  E.  612,  613.) 
Moreover,  in  case  the  legislature  authorize  removal 
for  specified  causes,  which  are  not  ascertainable 
facts  or  conditions,  but  which  are  matters  of  opinion, 
no  notice  or  hearing  is  necessary.  Cases  of  this  kind 
are  presented  when  the  legislature  authorizes  re¬ 
moval  in  the  event  that  the  incumbent  of  office  is 
“ unfit  for  the  discharge  of  his  duties”  or  when  the 
legislature  specifically  defines  the  causes  of  removal 
and  these  amount  to  facts  or  conditions,  but  provides 
further  that  the  removal  is  to  be  had  only  where  the 
facts  or  conditions  in  question  are  made  to  appear 
to  the  satisfaction  of  the  removing  officer. 

Where,  therefore,  the  statute,  instead  of  defining  a 
fact  or  a  condition,  the  existence  whereof  is  intended 
to  justify  removal,  the  statute  merely  authorizes  re¬ 
moval  “  for  good  and  sufficient  cause,”  no  notice  or 
hearing  will  be  regarded  as  impliedly  required  by  the 
legislative  intent.  ( Hertel  v.  Boismenue,  229  Ill.  474; 
82  N.  E.  298.) 
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(a)  The  general  principles  governing  removal  of 
officers  are  not  applicable  to  the  discharge  (as  dis¬ 
tinguished  from  retirement)  of  military  officers  un¬ 
der  section  24b  of  the  Reorganization  Act. 

The  issue  whether  an  Army  officer  has  been  guilty 
of  neglect,  misconduct,  or  avoidable  habits  has  noth¬ 
ing  to  do  with  the  removing  of  the  officer  from  his 
office.  He  is  eliminated  from  the  Army  solely  be¬ 
cause  he  is  classified  in  Class  B  and  entirely  irre¬ 
spective  of  whether  or  not  he  has  been  guilty  of  mis¬ 
conduct,  etc.  The  office  of  colonel  of  Infantry  comes 
to  an  end  just  as  much  when  he  is  placed  on  the 
retired  list  as  when  he  is  discharged.  Therefore,  the 
principles  relating  to  the  removal  of  incumbents  from 
office  are  not  strictly  applicable.  At  most  they  afford 
some  analogy  for  the  guidance  of  the  courts. 

But  if  a  statute  were  to  authorize  the  removal  of  a 
military  officer  from  his  office  on  the  ground  of  mis¬ 
conduct  and  on  no  other  ground,  and  were  to  afford 
no  indication  of  whether  or  not  the  legislature  in¬ 
tended  a  hearing  to  be  accorded,  it  can  not  be  as¬ 
sumed  that  the  principle  of  construction  applicable 
to  the  removal  of  nonmilitary  officers  would  apply. 
On  the  contrary,  the  important  precedents,  by  which 
the  decision  on  the  present  point  ought  to  be  gov¬ 
erned,  are  those  dealing  with  the  effect  of  the  pre¬ 
vious  Army  elimination  acts  (supra  pp.  55-57,  62, 
114,  115)  rather  than  those  dealing  with  the  effect 
of  nonmilitary  removal  acts. 

The  tenure  of  office  of  a  military  officer  is  insecure 
to  a  degree  otherwise  unknown.  It  is,  in  the  lan- 
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guage  of  the  Court  of  Claims,  the  “  frailest  known  to 
the  law”  (Street  v.  U.  S.  24  Ct.  Cls.  230,  247),  and 
the  fundamental  relation  now  existing  between  the 
Government  and  the  officer,  and  which  has  always 
existed  in  this  country,  is  that  his  incumbency  of 
his  office  is  solely  “  during  the  pleasure  of  the  Presi¬ 
dent  of  the  United  States”  for  the  time  being.  * 

In  view  of  these  peculiarities  of  the  tenure  of  mili¬ 
tary  office,  and  of  the  established  practice  authoriz¬ 
ing  the  summary  discharge  of  an  officer  by  the  Presi¬ 
dent  without  notice  or  hearing,  it  is  submitted  that 
something  more  than  a  statute  merely  authorizing 
removal  for  misconduct  and  containing  no  indica¬ 
tion  of  legislative  will  upon  the  subject  of  hearing, 
is  necessary  to  bring  about,  through  construction  and 
implication,  such  a  change  in  the  existing  system  as 
to  require  the  ascertainment  of  the  fact  of  miscon¬ 
duct  through  notice  and  hearing.  The  sounder  rule 
would  seem  to  be  to  say  that,  since  the  officer  holds 
his  office  “only  during  pleasure”  by  the  express 
terms  of  a  commission  and  by  the  custom  of  the 
service,  Congress  can  not  be  assumed  to  have  intended 
to  alter  this  established  system,  except  by  using  unmis¬ 
takable  language  to  express  its  will  to  that  effect. 

(b)  Even  where  nonmilitary  officers  are  by  statute 
removable  for  misconduct  or  other  particularly  spec¬ 
ified  cause,  notice  and  hearing  are  or  are  not  essen¬ 
tial,  according  to  the  legislative  will  ascertained  from 
the  statute. 

As  the  incumbency  of  office  is  not  a  property 
right  (supra  p.  59,  State  v.  Grantf  14  Wy.  41, 
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81  Pac.,  795,  798;  Trimble  v.  People ,  19  Colo.,  187, 
34  Pac.,  981,  985),  an  officer  is  not  entitled  to  require 
that  his  removal  shall  only  take  place  after  “due 
process  of  law”  in  the  constitutional  sense  of  that 
phrase.  But  in  another  sense  he  is  entitled  to  due 
process  of  law;  for  he  is  not  removable  under  a 
particular  statute  unless  the  method  of  procedure 
pointed  out  in  that  statute  is  resorted  to  and  the 
officer  given  the  benefit  of  it.  The  methods  pre¬ 
scribed  by  the  statute  are  for  him  due  process  of  law, 
in  the  sense  in  which  that  phrase  is  very  frequently 
used  by  the  courts.  He  has  no  right  to  object  to 
summary,  arbitrary,  or  even  capricious  removal,  ex¬ 
cept  where  the  statute  has  indicated  that  he  is  not 
removable  in  this  manner.  In  other  words,  the 
“statute  constitutes  the  law  of  the  case.”  ( Reaves 
v.  Ainsworth,  219  U.  S.  296,  298.) 

In  the  ascertainment  of  the  meaning  of  a  removal 
statute,  the  rule  that,  in  case  of  a  removal  authorized 
by  reason  of  any  ascertainable  fact,  such  fact  must 
be  ascertained  through  notice  or  hearing  is -only  a 
rule  of  construction  to  enable  the  legislative  will  to 
be  ascertained.  But  there  are  other  rules  of  con¬ 
struction  for  the  ascertainment  of  the  legislative  will, 
which  other  rules  do  not  necessarily  or  even  usually 
yield  to  the  rule  of  construction  referred  to,  in  cases 
in  which  the  different  rules  considered  independently 
would  lead  to  different  results. 

One  of  the  other  rules  of  construction  for  the 
ascertainment  of  the  legislative  will  is  that  a  statute 
is  not  to  be  regarded  as  working  a  change  in  a  well 
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understood  feature  of  the  administration  of  the 
Government,  unless  the  statute  makes  it  clear  that 
such  change  is  intended. 

Another  rule  of  construction  is  that  where  the 
legislative  body  has  authorized  removal  by  reason 
of  misconduct  or  other  ascertainable  fact  under  cir¬ 
cumstances  indicating  that  the  existence  of  such  fact 
is  to  be  ascertained  through  a  hearing,  it  is  to  be 
assumed,  unless  the  statute  clearly  states  the  con¬ 
trary,  that  other  coordinate  methods  of  removal, 
not  involving  a  hearing,  are  continued  in  force 
( Shurtleff  v.  U.  S.f  189  U.  S.  314). 

A  third  rule  of  construction,  and,  it  is  respectfully 
submitted,  the  most  important  of  the  rules  of  con¬ 
struction,  applicable  to  the  question  of  hearing  be¬ 
fore  the  honest  and  faithful  board,  is  the  rule  of 
“expressio  unius,  exclusio  alterius.”  It  seems  im¬ 
possible  for  one  reading  the  language  of  section  24b 
of  the  reorganization  act  consecutively,  to  escape 
the  conclusion  that,  because  Congress  has  expressly 
dealt  with  the  subject  of  the  hearing  or  hearings 
which  it  has  deemed  necessary  before  permitting  an 
officer’s  status  under  that  section  to  be  altered,  Con¬ 
gress  has  necessarily  covered  the  entire  field  of 
hearings  and  has  said  by  implication  that  there  may 
be  no  other  hearing  than  that  which  Congress  has 
required. 

In  successive  sentences,  Congress  has  directed  the 
creation  of  four  bodies  of  administrative  officers  to 
consider,  on  the  one  hand,  the  welfare  of  the  Army 
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and,  on  the  other  hand,  justice  to  its  officers.  It  has 
significantly  provided  that  before  one  of  these  boards, 
to  wit,  the  court  of  inquiry,  there  shall  be  a  hearing 
accorded  to  the  officer  concerned  after  notice  and 
opportunity  to  prepare  his  case,  irrespective  of  what 
the  scope  of  the  hearing  was  intended  to  be.  It 
seems  to  be  a  necessary  deduction  that,  if  Congress 
had  wished  to  require  any  other  of  the  three  bodies 
of  administrative  officers  to  accord  a  hearing  to  the 
officer  concerned,  Congress  would  have  said  so  ex¬ 
pressly  or  at  all  events  given  some  indication  of  its 
intent,  too  plain  to  be  the  subject  of  discussion  or 
contention. 

On  this  point,  the  court  said  in  State  ex  rel  Brandt 

v.  Thompson ,  91  Minn.  279;  97  N.  W.  887: 

% 

“The  subject  of  removal  of  all  officers  is 
within  legislative  control  and  where  that 
body  prescribes  a  manner  and  method  of 
removal,  it  is  exclusive.” 

Here  the  method  prescribed  is  by  one  hearing,  a 
hearing  before  a  court  of  inquiry.  For  the  courts  to 
require  two  hearings  would  be  violative  of  this  prin¬ 
ciple  and  would  be,  in  effect,  an  encroachment  upon 
the  legislative  functions.  Congress  having  expressed 
its  will  on  the  subject  of  hearings,  it  must  be  under¬ 
stood  as  having  expressed  all  of  its  will  in  this  par¬ 
ticular  and  as  having  expressly  required  all  of  the 
hearings,  which  it  intended  to  require.  “Expressio 
unius  est  exclusio  alterius.” 


This  sound  principle  of  construction  was  actually 
applied  by  Chief  Justice  McCoy  (Opin.,  Creary  rec. 
p.  29,  end  of  fol.  47),  but  he  erroneously  limited  its 
application  to  three  of  the  four  bodies  to  which  Con¬ 
gress  entrusted  the  investigations  incident  to  elimi¬ 
nation.  Manifestly,  the  entire  section  should  be  the 
unit  for  consideration  and  interpretation.  No  reason 
can  be  suggested  why  Congress  should  not  have 
expressly  required  a  hearing  before  “the  honest  and 
faithful  board,”  or  before  the  preliminary  or  final 
classification  board,  if  it  intended  to  require  any  of 
these  hearings,  instead  of  limiting  the  requirement 
in  this  regard  to  the  court  of  inquiry. 

Substantially  the  same  reasoning  as  is  here  in¬ 
voked  was  applied  by  the  court  in  Hamilton  v. 
Grant,  14  Wyo.  41.  In  that  case,  the  court  said: 

“The  legislature  passed  an  act  (Sess.  Laws, 
p.  101,  c.  59,  approved  February  20,  1905),  as 
follows:  ‘Any  officer  or  commissioner  of  the 
State  of  Wyoming  *  *  *  may  be  removed 
by  the  governor  from  such  office  or  commis¬ 
sion  for  maladministration  in  office,  breach  of 
good  behavior,  willful  neglect  of  duty,  extor¬ 
tion,  habitual  drunkenness,  or  any  other  cause 
deemed  by  the  governor  to  justify  and  war¬ 
rant  such  removal;  provided,  reason  for  such 
removal  shall  be  filed  in  the  office  of  the  Secre¬ 
tary  of  State  in  writing,  subject  to  inspection 
by  any  person  interested/  It  was  under  the 
power  conferred  by  this  act,  that  the  relator 
was  removed.  *  *  *  From  an  examination 
of  the  authorities,  therefore,  it  seems  correct 
to  say  that  when  the  legislature  has  con- 
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ferred  power  on  the  governor  to  remove  an 
appointive  officer  having  a  definite  term,  and 
the  statute  does  not  provide  the  procedure,  it 
will  not  be  presumed  that  such  removal  may 
be  made  without  notice  and  a  hearing;  but,  if 
the  authority  is  expressly  given  to  proceed 
summarily,  no  such  notice  is  necessary.  If, 
therefore,  the  statute  under  which  the  removal 
was  made  in  this  case  had  closed  at  the  semi¬ 
colon  before  the  proviso,  it  might  be  a  ques¬ 
tion  whether  notice  to  the  officer  and  a  hear¬ 
ing  on  charges  might  not  be  required.  But 
the  legislature,  having  declared  that  removals 
may  be  made,  proceeds  to  prescribe  the  method 
or  the  conditions  under  which  such  removals 
may  be  made.  Having  conferred  the  power 
upon  the  governor  in  language  which  is  ple¬ 
nary,  it  adds:  ‘Provided,  reason  for  such  re¬ 
moval  shall  be  filed  in  the  office  of  the  Secre¬ 
tary  of  State  in  writing,  subject  to  inspection 
by  any  person  interested  ’ — thereby  declaring 
the  express  conditions  and  limitations,  under 
which  the  governor  may  act.  Having  entered 
upon  the  realm  of  limitation,  the  enumeration 
of  one  condition  precludes  the  idea  that  there 
should  be  others  not  expressed.  Expressio 
unites  est  exclusio  alter ius.  To  our  minds,  the 
language  of  the  proviso  is  inconsistent  with 
the  idea  of  a  hearing.  The  sole  restraint  upon 
the  action  of  the  governor  is  the  filing  of  his 
reasons  for  the  removal,  and  the  consequent 
check  of  public  opinion.” 

State  ex  ret.  Hamilton  v.  Grant ,  14  Wyo.  41 ; 
81  Pac.  795,  797,  798,  799. 
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The  same  useful  principle  of  ‘ ‘ expressio  unius”  also 
furnished  the  ratio  decidendi  in  People  v.  Drapery  in 
which  the  court  said: 

“The  relator  claims,  however,  that  the  words 
‘proved  to  his  satisfaction/  coupled  with  the 
word  “guilty,”  therein,  evinces  an  intent  on 
the  part  of  the  legislature  that  each  officer  so 
removable  is  entitled  to  a  trial  upon  notice, 
with  opportunity  to  hear  all  of  the  evidence 
and  explain  the  same. 

As  a  general  proposition,  the  relator’s  posi¬ 
tion  is  one  which  would  recommend  itself  to 
the  court,  as  it  seems  but  fair,  in  ordinary 
cases,  that  a  public  officer  should  not  be  re¬ 
moved  without  notice,  charges,  a  trial,  and  an 
opportunity  of  explanation.  The  court’s  duty 
is,  however,  to  construe  the  statute  in  the  light 
of  the  recognized  legislative  policy  of  the 
State ;  and  even  a  comparative  examination  of 
the  education  law  does  not  permit  me  to  give 
it  the  construction  claimed  by  the  relator. 

*  *  *  We  have,  therefore,  on  the  one 
hand,  the  legislature,  at  about  the  same  time 
under  the  same  conditions,  explicitly  pro¬ 
viding  for  a  trial  in  case  of  removal  of  mem¬ 
bers  of  boards  of  education;  while,  on  the 
other  hand,  as  to  school  commissioners  and 
other  school  officers,  such  a  provision  is  not 
added.  It  may  be  fairly  said,  after  an  exami¬ 
nation  of  these  provisions,  that  the  legislature, 
having  full  knowledge  of  the  condition  of 
affairs  that  existed  in  the  State  of  New  York, 
intended,  in  that  class  of  cases,  that  no  notice 
or  opportunity  of  defense  should  be  given. 

*  *  *  In  People  ex  rel.  Clingan  v.  Draper , 


63  Hun.’  389;  18  N.  Y.  Supp.  282,  the  removal 
of  a  school  trustee  was  sustained  though  no 
hearing  had  been  accorded  him,  although,  upon 
relator’s  brief,  that  was  strongly  urged  as  in 
violation  of  his  rights.  The  court,  under  these 
authorities  finds  no  difficulty  in  holding  that 
the  omission  in  section  338  of  express  provisions 
for  notice  and  hearing  contained  in  section  228 
was  intentional,  and  that  the  relator  was  not 
entitled  as  a  matter  of  right  to  notice  of,  or  a 
hearing.  This  being  the  case,  the  relator  can 
not  object  that  the  respondent  had  had  his 
guilt  proven  to  the  satisfaction  of  the  commis¬ 
sioner  of  education  bv  reference  to  matters 
which  were  not  made  the  subject  of  examina¬ 
tion  upon  the  hearing  which  was  given  him  as  a 
matter  of  favor,  and  not  as  a  matter  of  right.” 

People  v.  Drapery  124  N.  Y.  Supp.  758,  762, 
764. 

The  following  cases  also  support  the  view  that  no 
hearing  was  required  other  than  the  one  expressly 
mentioned  in  the  statute. 

In  the  case  of  Reagan  v.  U.  S.f  182  U.  S.  419,  425,  an 
authority  which,  curiously  enough,  Chief  Justice  Mc¬ 
Coy  appears  to  have  regarded  as  helpful  to  his  view 
that  these  two  officers  were  entitled  to  hearings  before 
the  honest  and  faithful  board,  one  Reagan,  a  United 
States  Commissioner  for  the  Indian  Territory,  was 
summarily  removed  without  notice  or  hearing  by 
United  States  District  Judge  Kilgore.  Under  sec¬ 
tion  4  of  the  act  of  March  1,  1895  (28  Stat.  693),. 
these  commissioners  were  made  removable  “by  the 
judge  of  the  district  *  *  *  for  causes  pre- 
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scribed  by  law.”  This  removal  was  held  to 
valid  under  the  implied  discretion  of  the  appointing 
authority  to  remove  incumbents  from  office  which 
he  is  authorized  to  fill.  After  referring  to  the 
implied  discretionary  power  of  removal  by  the 
appointing  authority,  recognized  in  Ex  parte  Hannen 
13  Peters  230,  258,  Chief  Justice  Fuller  said: 

“If  Congress  had  intended  in  addition  that 
they  should  hold  office  free  from  the  rule 
applicable  to  others,  we  think  that  the  inten¬ 
tion  would  have  been  plainly  expressed.  The 
inquiry  is  therefore  whether  there  were  any 
causes  of  removal  prescribed  by  law,  March 
1,  1895,  or  at  the  time  of  the  removal.  If 
there  were,  then  the  rule  would  apply  that 
where  causes  of  removal  are  specified  by  con¬ 
stitution  or  statute,  as  also  where  the  term  of 
office  is  for  a  fixed  period,  notice  and  hearing 
are  essential.  If  there  were  not,  the  appoint¬ 
ing  power  could  remove  at  pleasure  or  for 
such  cause  as  it  deemed  sufficient.  The  sug¬ 
gestion  that  the  proviso  refers  to  such  causes 
as  courts  might  recognize  as  just  will  not  do, 
for  “prescribed  by  law,”  is  prescribed  by  legis¬ 
lative  act,  and  removal  for  cause,  when  causes 
are  not  defined,  nor  removal  for  cause  pro¬ 
vided  for,  is  a  matter  of  discretion  and  not 
re  viewable.” 

In  Shurtleff  v.  U.  S .,  189  U.  S.  311,  314,  one 
Shurtleff,  a  general  appraiser  of  merchandise,  was 
summarily  removed  by  President  McKinley  who 
gave  no  explanation  for  the  reason  for  his  removal. 
There  was  an  express  statutory  right  of  removal,  but 
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this  right  was  limited  to  causes  that  are  ascertain¬ 
able  upon  hear  ng  as  fa  :ts  and  in  respect  of  which, 
a  hearing  would  be  necessary  under  the  rule  of 
statutory  construction  first  above  referred  to.  The 
removal  was,  however,  held  to  be  valid  under  the 
President’s  general  powers.  Mr.  Justice  Peckham, 
delivering  the  opinion  of  the  court,  spoke,  inter  alia, 
as  follows: 

“  Under  the  provision  that  the  officer  might 
be  removed  from  office  at  any  time  for  ineffi¬ 
ciency,  neglect  of  duty  or  malfeasance  in  office, 
we  are  of  opinion  that  if  the  removal  is  sought 
to  be  made  for  those  causes,  or  either  of 
them,  the  officer  is  entitled  to  notice  and  a 
hearing.  *  *  *  Various  State  courts  have 
also  held  that  where  an  officer  may  be  removed 
for  certain  causes,  he  is  entitled  to  notice  and 
a  hearing.  (See  DuUam  v.  WiUson,  53  Mich., 
392,  401;  Page  v.  Hardin ,  8  B.  Mon.  648,  672; 
Willard1  s  App 4  R.  I.  597;  44  Ohio  St.  98, 
114;  Biggs  v.  McBride ,  17  Oreg.  640,  650; 
Ham  v.  Boston ,  142  Mass.  90.) 

It  must  be  presumed  that  the  President 
did  not  make  the  removal  for  any  cause 
assigned  in  the  statute,  because  there  was 
given  to  the  officer  no  notice  or  opportunity 
to  defend.  The  question  then  arises,  can  the 
President  exercise  the  power  of  removal  for 
any  other  causes  than  those  mentioned  in  the 
statute;  in  other  words,  is  he  restricted  to  a 
removal  for  those  causes  alone  or  can  he 
exercise  his  general  power  of  removal  without 
such  restriction? 
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We  assume,  for  the  purpose  of  this  case 
only,  that  Congress  could  attach  such  condi¬ 
tions  to  the  removal  of  an  officer  appointed 
under  this  statute  as  it  might  seem  proper, 
and,  therefore,  that  it  could  provide  that  the 
officer  should  only  be  removed  for  the  causes 
stated  and  for  no  other,  and  after  notice  and 
an  opportunity  for  a  hearing.” 

A  highly  important  and  illuminating  case  is  that 
of  State,  on  Information  of  Barker ,  Attorney  General ,  v. 
Crandall,  269  Mo.  44;  190  S.  W.  889,  891,  893.  It 
appears  that  Lieut.  Gov.  Painter,  of  Missouri,  sum¬ 
marily  and  without  notice  or  hearing,  removed 
Crandall,  police  commissioner  of  St.  Joseph,  who 
stated  baldly  that  he  was  fully  satisfied  of  the 
commissioner's  official  misconduct.  Section  870  of 
the  1909  Revised  Statutes  of  Missouri,  authorized 
removal  for  official  misconduct  by  the  governor 
upon  his  being  fully  satisfied  that  there  was  such 
misconduct.  The  legislative  intent  of  the  removal 
act  was  ascertained  by  construction  and  it  was  held, 
in  effect,  that  it  authorized  removal  because  of  the 
entertaining  by  the  governor  of  a  particular  opinion, 
rather  than  because  of  his  ascertaining  a  particular 
fact,  and  that  the  police  commissioner  was  therefore 
removable  at  discretion  and  without  hearing.  Judge 
Bond  holds  that  the  problem  is  purely  one  of  the 
legislative  intent  from  the  language  of  the  statute 
and  that  where,  without  any  statutory  reference  to 
a  hearing,  it  is  fairly  to  be  inferred  that  a  hearing 
was  not  required,  the  courts  will  give  effect  to  any 
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such  indication  of  legislative  intent,  notwithstanding 
the  fact  that  the  legislature  may  have  expressed  its 
will  that,  in  general,  only  officers  guilty  of  misconduct 
are  to  be  removed.  In  the  ascertainment  of  legis¬ 
lative  intent,  Judge  Bond  attaches  importance  to  the 
fact  that  in  a  different  section,  section  8773  of  the 
same  code,  hearing  was  required  as  a  condition 
precedent  to  the  police  commissioner’s  right  to 
remove  policemen,  and  evidently  applies  the  rule  of 
“expressio  unius,  exclusio  alterius.”  Judge  Bond 
said : 

“Where  the  power  to  remove  is  given,  ex¬ 
pressly  or  by  necessary  implication,  in  the 
enabling  act,  by  words  or  terms  denoting  that 
it  may  be  exercised  in  discretion,  such  power, 
to  the  extent  thus  given,  is,  ex  hypothesi,  one 
which  may  be  exercised  whenever,  in  the  mind 
and  judgment  of  the  donee  of  the  power,  the 
fact  or  thing  exists  upon  which  his  discretion  is 
rested .  In  the  case  at  bar,  the  statute  in  express 
terms  tells  the  governor  to  remove  any  com¬ 
missioner  “upon  his  being  fully  satisfied”  of 
“the  alleged  official  misconduct”  of  such 
commissioner.  It,  therefore,  falls  within  the 

exact  terms  of  the  proposition  last  stated.” 

# 

The  reasoning  and  conclusion  of  Judge  Blair  in 
the  same  case  are  not  at  variance  with  those  of 
Judge  Bond.  His  language  is,  however,  particularly 
felicitous.  He  says: 

“  It  is  sometimes  said  that,  unless  removal  at 
pleasure  is  expressly  provided,  notice  and 
hearing  will  be  implied.  This  is  well  enough, 
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in  case  the  right  to  remove  is  conditioned  upon 
the  actual  existence  of  a  disqualifying  fact, 
official  misconduct,  guilt  of  some  criminal 
offense,  etc.  On  the  other  hand,  in  case  there 
arises  out  of  the  statute  a  necessary  implica¬ 
tion  that  notice  and  hearing  are  not  required, 
such  notice  and  hearing  can  not  be  required. 
What  is  necessarily  implied  is  as  much  a  part 
of  the  statute  as  what  is  expressly  enacted. 
The  statute  here  applicable  empowers  the 
governor  to  remove,  in  case  he  is  ‘  fully  satis¬ 
fied  ’  of  the  commissioner’s  official  misconduct. 
Had  the  statute  provided  merely  that  the 
governor  might  remove  Tor  official  miscon¬ 
duct,’  it  would  have  been  well  enough  to 
imply  notice  and  hearing  before  removal. 
Such  a  provision  reasonably  could  be  held  to 
condition  the  right  to  remove  upon  the  exist¬ 
ence,  in  fact,  of  official  misconduct  on  the  part 
of  the  officer.  When  notice  and  hearing  are 
implied,  they  must  be  implied  for  the  purpose 
of  trying  the  question  whether  the  condition 
has  arisen  upon  which  the  statute  authorizes 
the  removing  power  to  act.  Obviously,  no 
other  matter  could  be  tried.  Under  the 
statute  involved  in  this  case,  the  condition 
precedent  to  the  exercise  of  the  power  to 
remove  is  that  the  governor  shall  be  “  fully 
satisfied”  that  the  commissioner  has  been 
guilty  of  official  misconduct,  not  that  the 
commissioner  shall  have  been  so  guilty.  It 
is  plain,  nothing  could  be  tried  in  a  hearing 
under  this  statute,  save  the  question  whether 
the  governor  was  “fully  satisfied”  and  it  is 


equally  plain  that  question  is  not  triable  at 
all” 

Attorney  General  v.  Crandall ,  269  Mo.  44. 

In  the  case  of  Stale  v.  Burke ,  8  Wash.  412,  the 
ordinary  inference  that  in  removals  authorized  for 
“misconduct  in  office,”  a  hearing  is  intended  was 
rebutted  by  other  evidence  of  legislative  intent, 
found  in  the  text  of  the  statute.  Says  the  court: 

“Now,  the  manner  of  proceeding  and  the 
right  to  contest  must  be  determined  by  the 
act.  What  was  the  legislative  intention? 
The  act  does  not,  in  terms,  provide  for  a 
hearing,  or  give  a  right  to  a  contest.  But 
it  would  not  follow  from  this,  necessarily, 
that  there  need  not  be  any  hearing,  and  that 
the  appellant  did  not  have  a  right  to  contro¬ 
vert  the  existence  of  the  cause ;  and  we  should 
hold  that  he  did  have,  if  there  was  nothing 
other  than  this  to  determine  what  the  inten¬ 
tion  was,  if  the  act  could  be  operative  at  all 
where  no  ^manner  of  proceeding  is  pointed  out. 
But,  in  addition  to  the  fact  that  there  is  no 
specification  as  to  this,  the  act  is  specific  as 
to  the  manner  of  proceeding  otherwise.  It 
provides  that  the  governor  shall  file  with  the 
secretary  of  state  a  statement  •  showing  his 
reason,  with  his  order  of  removal,  and  that 
the  secretary  of  state  shall  forthwith  send  a 
certified  copy  of  such  order  of  removal  and 
statement  of  causes,  by  registered  mail,  to 
the  last  known  post-office  address  of  the  officer 
removed.  This  is  inconsistent  with  the  claim 
that  there  must  be  a  prior  hearing,  for  so 
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much  particularity  would  then  be  unnecessary. 
*  *  *  Again,  and  most  important  of  all, 
the  act  provides  for  such  action  whenever  the  . 
governor  is  satisfied  that  any  of  the  enumerated 
causes  exist.  It  does  not  say  how  the  gov¬ 
ernor  is  to  be  satisfied,  and  the  manner  in 
which  he  becomes  satisfied  can  not  be  inquired 
into.” 

State  v.  Burke ,  8  Wash.  412;  36  Pac. 

281,  284. 

The  case  of  State  v.  Frazier  (N.  D.),  182  N.  W.  545, 
551,  elicited  an  interesting  discussion.  One  of  the 
two  dissenting  opinions,  that  of  Judge  Grace,  is,  per¬ 
haps,  the  one  best  supported  by  the  Federal  prece¬ 
dents.  The  removal  proceeding  by  the  govenor  was 
pronounced  quasi  judicial,  because  the  statute  pro¬ 
vided  for  a  review  thereof  by  the  courts  (182  N.  W. 
at  548). 

(c)  The  legislative  history  of  the  reorganization  act 
does  not  show  that  any  hearing  before  the  honest 
and  faithful  board  was  intended. 

It  is  believed  that  no  real  assistance  in  determin¬ 
ing  whether  Congress  intended  to  require  any  other 
hearing  than  the  one  hearing  before  the  court  of 
inquiry  is  afforded  by  a  study  of  the  legislative 
history  of  the  bill  which  finally  became  the  reor¬ 
ganization  act  of  June  4,  1920.  The  words  actually 
chosen  by  Congress,  however,  in  which  to  express  its 
will  seem  unambiguous  enough,  to  the  effect  that  the 
one  hearing  expressly  required  was  the  only  one  that 
it  intended  to  require. 
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In  the  lower  court,  the  greatest  part  of  relators’ 
oral  argument  and  brief  was  devoted  to  an  attempt 
to  show  from  reports,  debates,  and  hearings  in  Con¬ 
gress  that  the  latter  intended  officers  to  have  a 
hearing  both  on  the  question  of  classification  in  class 
B  and  the  cause  thereof.  Whether  or  not  there  was 
a  hearing  on  the  question  of  cause  (i.  e.  misconduct), 
is  immaterial  in  Col.  French’s  case,  since  the  board  to 
determine  the  question  decided  in  his  favor. 

For  the  most  part,  and  perhaps  entirely,  this 
argument,  put  forward  by  relators  below,  was  entirely 
consistent  with  the  view  that  Congress  intended  the 
hearing  before  the  court  of  inquiry  to  cover  all  issues 
and  questions  that  are  involved  in  carrying  section 
24b  into  effect.  However  this  may  be,  relators  have 
been  relying,  in  argument,  upon  proceedings  in 
Congress  which,  under  the  decisions,  ought  not  to 
influence  judicial  interpretation  of  statutes. 

It  is  held  in  a  number  of  cases  that  the  report  of  a 
committee  on  a  bill  may  be  resorted  to  in  interpret¬ 
ing  that  bill.  However,  the  present  bill  was  much 
changed  in  conference,  and  it  is  by  no  means  certain 
that  the  statements  of  the  Senate  Committee  on 
Military  Affairs  about  the  meaning  of  the  bill  which 
it  reported  are  true,  concerning  the  very  different 
bill  which  eventually  became  law. 

The  bulk  of  this  part  of  petitioner’s  brief,  however, 
is  taken  up  with  quotations  from  hearings  and 
debates.  These  are  clearly  inadmissible  as  an  aid  to 
%  statu torv  construction.  Petitioners  cite  two  cases 
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as  authority  for  considering  them — Lapina  v. 
Williams,  232  U.  S.  78,  and  Tap  Line  Cases ,  234 
U.  S.  1.  The  former  is  a  direct  authority  for  their 
exclusion.  The  court  said  (p.  90) : 

“Counsel  for  petitioner  cites  the  debates  in 
Congress  as  indicating  that  the  act  was  not 
understood  to  refer  to  any  others  than  immi¬ 
grants.  But  the  unreliability  of  such  debates 
as  a  source  from  which  to  discover  the  meaning 
of  the  language  employed  in  an  act  of  Con¬ 
gress  has  been  frequently  pointed  out  ( United 
States  v.  Trans- Missouri  Freiqht  Ass’n,  166 
U.  S.  290,  318,  and  cases  cited),  and  we  are 
not  supposed  to  go  beyond  the  reports  of  the 
committees.  ( Holy  Trinity  Church  v.  United 
States,  143  U.  S.  457,  463;  Binns  v.  United 
States,  194  U.  S.  486,  495;  Johnson  v.  Southern 
Pacific  Co.,  196  U.  S.  1,  19.)” 

The  Tap  Line  cases  go  no  further  than  to  say  (p.  27) 
that  debates  in  Congress  may  be  resorted  to  “  for  the 
purpose  of  ascertaining  the  situation  which  prompted 
this  legislation;”  but  that  is  a  very  different  thing 
from  stating  that  they  may  be  resorted  to  to  interpret 
the  statute  itself. 

What  can  Gen.  March,  Gen.  Pershing,  and  other 
distinguished  officers  whose  remarks  are  quoted  know 
concerning  the  meaning  of  a  statute  not  yet  passed. 
The  most  they  can  state  is  their  idea  of  the  sort  of  a 
statute  they  would  like.  But  does  the  court  judi¬ 
cially  know  that  Congress  passed  such  a  statute? 

The  debates  in  the  House  mav  show  what  indi- 

* 

vidual  members  thought  about  the  bill,  but  they  can 
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not  put  an  authoritative  interpretation  on  the  quite 
different  bill,  which  came  from  conference  and  finally 
became  law. 

E. 

IF  THE  STATUTE  REQUIRES  A  HEARING  UPON  THE 
QUESTION  OF  WHETHER  OFFICERS  CLASSIFIED  IN  CLASS 
B  HAVE  BEEN  GUILTY  OF  NEGLECT,  MISCONDUCT,  OR 
AVOIDABLE  HABITS,  THE  REQUIRED  HEARING  HAS 
BEEN  HAD.  THE  LOWER  COURT  ERRED  IN  FAILING 
SO  TO  HOLD. 

If  there  be  any  such  required  hearing  (contrary 
to  what  has  been  contended  supra,  in  heading 
“D”),  it  must  be  on  the  theory  that  Congress 
must  have  intended  a  hearing  upon  every  issue  of 
importance  to  the  officer  concerned  and  that  it 
seems  inconsistent  and  unjust  to  require  a  hearing 
upon  the  issue  of  fitness  and  to  make  no  similar 
requirement  upon  the  issue  of  misconduct,  etc. 
Moreover,  it  is  pertinent  to  consider  the  effect,  if 
a  hearing  upon  the  issue  of  misconduct  were 
to  be  looked  upon  as  required  by  statutory  con¬ 
struction,  by  analogy  with  the  precedents  requiring 

4 

hearings  where  it  is  sought  to  remove  nonmilitary 
officers  for  specific  causes  defined  by  statute. 

Whatever  the  reasoning  may  be,  the  very  grounds 
upon  which  a  hearing  upon  the  issue  of  misconduct 
may  be  deemed  to  have  been  within  the  congres¬ 
sional  intent,  compel  the  acceptance  of  the  view  that 
the  hearing,  the  one  hearing  which  Congress  has 
provided  for  in  so  many  words,  was  intended  by 
Congress  to  subserve  the  entire  congressional  pur¬ 
pose:  That  is,  that  such  hearing  was  intended  to 
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embrace  within  its  scope  the  issue  as  to  misconduct, 
as  well  as  the  issue  as  to  fitness. 

To  suppose  that  this  was  the  purpose  of  the  hear¬ 
ing  provided,  rather  than  to  suppose  that  Congress 
inadvertently  forgot  to  make  express  provision  for 
a  hearing  before  “the  honest  and  faithful  board/ ’ 
corresponding  with  the  hearing  expressly  required 
before  the  court  of  inquiry,  is  so  probable  that  this 
explanation  of  the  meaning  of  section  24b  can  not 
properly  be  rejected,  unless  in  deference  to  language, 
plainly  making  such  explanation  impossible. 

Referring  to  the  language  of  section  24b,  it  is 
found  that  there  is  not  the  slightest  indication  of 
the  intended  scope  of  the  investigation  or  hearing 
before  the  court  of  inquiry,  unless  such  indication 
be  found  in  the  circumstance  that  Congress  made 
provision  for  the  hearing  in  the  court  of  inquiry 
at  an  earlier  point  in  section  24  b  (viz  sentences  3 
and  4)  than  that  at  which  provision  is  made  for 
the  determination  of  the  issue  of  misconduct  (sen¬ 
tence  6).  It  is  submitted  that  this  circumstance  is 
too  slight  to  overthrow  the  considerations  mentioned 
supra. 

Before  the  court  of  inquiry,  Col.  Creary  had  the 
right  in  person  or  by  counsel  to  cross-examine 
witnesses,  to  adduce  testimony,  to  submit  oral  and 
written  argument,  all  of  which  was  faithfully 
reported  to  the  final  classification  board  and  subse¬ 
quently  to  “the  honest  and  faithful  board/,  It  is 
hardly  supposed  that  counsel  contend  for  a  right 
either  to  repeat  before  either  of  these  boards  the 


189 


r  • 

• 

testimony  given  before  the  court  of  inquiry  or 
to  call  new  witnesses  whom  he  did  not  see  fit  to 
summon  there.  If  so,  all  that  he  has  been  deprived 
of  is  the  privilege  of  personal  appearance  and  of 
oral  argument.  Does  any  case  go  the  length  of 
holding  that  where  there  has  been  a  full  opportunity 
to  cross-examine,  to  present  testimony,  to  submit 
argument  (all  to  be  reported,  for  consideration  by  a 
particular  officer  or  body),  a  hearing  has  been  denied, 
merely  because  personal  appearance  and  oral  argu¬ 
ment  before  that  officer  or  body  are  denied  ? 

Both  petitioners,  French  and  Creary,  complain 
of  the  absence  of  a  hearing  before  the  board  to 

determine  cause  of  classification.  The  question  was 

* 

(and  was  held  to  be)  immaterial  in  French’s  case 
because  that  board  decided  in  his  favor.  Does  the 
circumstance  that  that  board  decided  against  Creary 
require  a  different  decision  in  his  case?  The  answer 
should  be  no. 

The  sufficient  answer  to  the  contention  in  Creary’s 
case  that  the  proceedings  are  invalid  because  he  did 
not  have  a  fair  hearing  before  the  board  on  cause 
of  classification  is  that,  as  the  statute  has  expressly 
mentioned  one  hearing,  it  is  a  fair  implication  that 
that  was  all  it  intended  an  officer  to  have,  that  to 
give  him  another  hearing  at  Washington  was  im¬ 
practicable,  and  that  the  requirement  of  hearing 
on  the  issue  of  discharge  or  retirement,  if  it  exists, 
has  been  satisfied.  The  statute  has  expressly 
required  a  hearing  before  the  court  of  inquiry,  and 
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specified  what  rights  the  officer  shall  have  there, 
and  in  the  same  section,  has  provided  for  a  board 
to  determine  the  cause  of  classification,  without 
mentioning  a  hearing.  Congress,  therefore,  did  not 
intend  a  hearing  to  be  held  before  the  latter  board. 

Being  unlimited  in  scope,  the  inquiry  before  the 
court  of  inquiry  necessarily  includes  any  and  every 
fact  and  circumstance,  favorable  or  unfavorable, 
whether  sounding  in  capacity,  ability,  efficiency,  mis¬ 
conduct,  neglect,  or  disqualifying  habits,  and  any 
other  thing  or  fact  appearing  in  an  officer’s  record 
that  affects  the  question  whether  he  should  or  should 
not  be  retained  in  the  service,  as  well  as  the  testi¬ 
mony  adduced  by  him  in  his  defense. 

His  opportunity  for  full  and  complete  defense 
before  a  tribunal  is  here  afforded,  to  go  into  the 
entire  question  at  issue,  viz,  “  Should  I  be  retained 
in  the  service;  and  if  not,  what  shall  become  of  me?” 
Upon  that  issue,  everything  bearing  upon  his  effi¬ 
ciency,  his  conduct,  his  attention  to  duty  and  his 
habits  is  not  only  competent  and  admissible,  but  it 
is  clearly  the  duty  and  obligation  of  the  court  of 
inquiry  to  permit  full  and  free  defense  as  to  every¬ 
thing  and  anything  which  in  any  manner  affects  the 
officer’s  prospects.  Manifestly,  then,  everything 
that  was  before  the  provisional  board  is  before  the 
court  of  inquiry,  and  more;  and  the  justice  of  the 
classification  being  in  issue,  its  cause  is  necessa¬ 
rily  in  issue  also.  The  officer  under  inquiry  is  put 
upon  his  notice  as  to  everything  which  may  affect  his 
status  in  the  Army.  If  the  record  upon  which  the 
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provisional  classification  is  based  contains  nothing 
which  sounds  in  misconduct,  etc.,  he  then  knows  that 
he  is  not  required  to  defend  against  any  such  situa¬ 
tion;  for  no  new  fact  or  record  can  be  injected  into 
any  case  (or  has  been  injected  into  the  cases  of  these 
relators)  without  notice  and  opportunity  to  meet  it, 
by  proofs  before  the  court  of  inquiry.  If,  on  the 
other  hand,  the  record  does  contain  matter  which 
sounds  in  misconduct,  he  then  knows  what  is  held 
against  him,  and  he  has  his  opportunity  to  rebut  it. 

He  is,  therefore,  given  full  opportunity  to  be  heard 

upon  the  precise  question  that,  if  the  finding  of  the 

% 

final  board  be  unfavorable  to  him,  must  be  deter¬ 
mined  by  the  board  convened  to  determine  the  cause. 
Having  been  fully  heard,  it  would  be  idle  to  be  heard 
again. 

The  court  of  inquiry  is  the  one  and  only  hearing 
to  which  he  is  entitled.  If  he  fails  to  avail  himself 
of  it,  he  is  in  no  position  thereafter  to  complain;  and 
since  Congress  could  have  cut  him  off  without  any 
hearing  whatever,  as  it  did  under  section  12,  act  of 
July  15,  1870,  16  Stat.  318,  he  must  avail  himself 
of  the  hearing  provided  for,  if  he  desires  to  be  heard 
at  all. 

It  is,  therefore,  maintained  that  no  hearing  is  re¬ 
quired  before  the  board  on  cause  of  classification, 
and,  further,  that  if  one  be  deemed  required,  a  hear¬ 
ing  on  the  issue  before  the  court  of  inquiry  and  tanta¬ 
mount,  legally,  to  a  hearing  before  that  board,  was 
in  fact  had. 
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IRRESPECTIVE  OF  WHETHER  THE  ELIKIHATIOH 
PROCEEDINGS  OF  THE  WAR  DEPARTMENT  WERE 
AFFECTED  WITH  (FATAL  OR  OTHER)  ERRORS, 
THESE  RELATORS  WERE  NEVER  ENTITLED  TO 
WRITS  OF  MANDAMUS.  THE  LOWER  COURT  ERRED 
IN  HOLDING  OTHERWISE. 

Mandamus  is  an  extraordinary  remedy  which  is 
never  granted  merely  because  the  administrative  or 
judicial  officer  to  whom  it  is  directed  has  acted  errone¬ 
ously.  It  is  only  where  (a)  he  has  omitted  to  perform 
a  duty  explicitly  enjoined  upon  him  by  law  and  (6)  in 
a  case  where  his  duty  is  clear  and  indisputable  and  (c) 
where  the  act  to  be  commanded  is  purely  ministerial 
and  would,  if  performed  voluntarily,  involve  neither 
judgment  nor  discretion,  and  (d)  where  there  is  no 
other  remedy  to  right  the  wrong  complained  of,  that 
mandamus  may  properly  be  granted.  Relators  sat¬ 
isfy  none  of  the  prerequisites  of  the  right  to  man¬ 
damus. 

A. 

IT  WAS  ERROR  TO  ORDER  MR.  WEEKS  TO  DO  SOME¬ 
THING  WHICH  THE  LAW  DOES  NOT  ENJOIN  UPON  HIM. 

The  writ  of  mandamus  does  not  properly  extend  to 
coercing  administrative  action,  merely  because  a 
relator  is,  in  justice,  entitled  to  the  doing  of  the  act; 
it  must  also  be  made  to  appear  that  the  act  thus  to 
be  coerced  is  enjoined  by  law,  and  enjoined  upon  the 
defendant.  It  is  not  enough  that  an  administrative 
duty,  which  may  remain  unperformed,  is  plain. 
Mandamus  will  not  lie  unless  the  duty  is  explicitly 
and  peremptorily  enjoined  by  law  upon  the  officer 
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who  is  the  defendant  in  the  cause.  (Olsen  v.  Her - 
stein ,  32  Phil.  Rep.  520,  531.) 

It  seems  evident  that  these  petitions  were  filed 
against  Mr.  Baker  because  it  was  Mr.  Baker  who 
performed  the  following  acts:  in  the  exercise  of  his 
discretion,  he  concluded,  upon  reviewing  both  of 
these  elimination  proceedings,  that  the  cases  of 
the  two  relators  had  been  justly  disposed  of  by 
the  various  Army  boards;  he  endorsed  his  approval 
on  the  papers;  and  he  signed,  or  caused  the  former 
Assistant  Secretary,  Mr.  Williams  to  sign  the 
respective  orders  of  discharge  and  retirement. 
But  these  facts  afforded  no  reason  for  asking 
or  granting  mandamus  against  Mr.  Baker  or  his 
successor;  for  the  acts  to  be  performed  are  not 
acts  which  the  law  requires  of  a  Secretary  of  War. 

A  presidential  act  can  not  be  coerced  through  an 
action  against  the  Secretary . 

Does  the  law  require  a  Secretary  of  War  to  sign 
an  order,  purporting  to  vacate  a  previous  order  of 
discharge  or  of  retirement  (made  in  these  cases  by 
some  one  else  other  than  the  present  defendant), 
where  such  previous  order  was  erroneous  or  void! 
Clearly  not. 

A  void  order  requires  no  vacating,  but  merely  an 
an  ignoring. 

As  to  void  or  erroneous  orders,  there  is  no  duty  to 
vacate  enjoined  by  law.  But  assuming  that  there 
were  such  a  duty,  the  law  does  not  cast  it  upon  the 
Secretary  of  War. 

66763—21 - 13 
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The  revocation  or  vacating  of  orders  of  discharge 
and  of  retirement  is,  of  course,  the  duty  (if  duty, 
there  be)  of  him  upon  whom  the  law  casts  the  re¬ 
sponsibility  of  ordering  discharges  and  retirements. 
This  responsibility  is  one  which  the  law  casts  ex¬ 
clusively  upon  the  President  of  the  United  States. 

United  States  v.  Corson ,  114  U.  S.  619, 
620,  621. 

23  Ops.  Atty.  Gen.  30. 

R.  S.  1243-1253. 

The  Secretary  of  War  has  not  the  slightest  power 
virtute  officii  in  the  matter  of  ordering  discharges 
and  retirements.  It  is  only  when  he  wields  the 
presidential  power  by  a  valid  delegation  thereof, 
that  any  such  orders  of  his  are  effective. 

Mr.  Baker  ordered  Col.  French’s  retirement  because 
President  Wilson  authorized  him  to  retire  those 
under  section  24  who  appeared  to  Mr.  Baker  to 
deserve  retirement.  (French  ans.  art.  9,  rec.  pp.  12, 
13.)  The  limited  delegation  of  presidential  authority 
pleaded  in  this  case  was  not,  however,  broad  enough 
to  cover  acts  regarded  as  wrong  by  the  Secretary  of 
War,  although  regarded  as  right  by  the  courts. 

But  whatever  authority  the  President  may  see  fit 
to  delegate,  it  can  not  properly  be  said  that  the  doing 
of  any  act,  which  happens  to  fall  within  the  scope  of 
delegated  authority,  is  enjoined  by  law  upon  the 
recipient  of  the  delegated  authority.  The  sole  legal 
responsibility  for  the  doing  of  the  act  remains  always 
with  the  donor  of  the  authority.  Were  the  recipi¬ 
ent  of  delegated  authority  a  proper  defendant  in  man- 


damus,  the  functions  of  the  courts  could  readily  be 
thwarted  by  a  simple  withdrawal  of  the  delegated 
authority  'pendente  lite. 

If,  in  Stapleton  v.  Duel l  (17  App.  D.  C.  575),  the 
grievance  had  been  that  the  Assistant  Commissioner 
of  Patents  refused  to  consider  the  appeal,  but,  without 
consideration,  caused  a  clerk  to  sign  his  name  to  a 
pretended  decision  of  the  appeal,  surely  the  Assistant 
Commissioner  would  not  have  been  the  proper  party 
defendant. 

The  Secretary  of  War  is  not  the  proper  party 
defendant  in  this  case  for  the  same  reason  that  caused 
this  court  in  McGowan  v.  Moody  (22  App.  D.  C. 
148,  164)  to  hold  that  the  Secretary  of  the  Navy  was 
not  the  proper  party  defendant.  The  present  case 
involves  the  power  of  the  Secretary  of  War  to  control 
the  status  of  military  officers;  the  McGowan  case 
involved  the  power  of  the  Secretary  of  the  Navy  to 
control  the  status  of  naval  prisoners.  This  court 
said: 

“The  officers  of  the  Navy  are  not  his”  (the 
Secretary’s)  “agents.  They,  like  the  Secretary 
himself,  are  the  agents  and  representatives  of 
the  President.  *  *  *  Any  authority  which 
the  Secretary  may  exercise  over  them  is  solely 
as  the  representative  of  the  President,  in  his 
name,  and  as  the  organ  of  his  will.  ( United 
States  ex.rel.  Brown  v.  Rootf  18  App.  D.  C. 
239,  242).  The  power  to  relieve  the  prisoner 
or  to  produce  him  in  obedience  to  the  writ  is 
in  the  President  and  not  in  the  Secretary  of 
the  Navy.” 

McGowan  v.  Moody ,  22  App.  D.C.  148,  164. 
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The  case  of  Brown  v.  Root  (18  App.  D.  C.  239)f 
cited  by  the  court,  supra,  seems  identical  in  principle 
with  the  Creary  and  French  cases.  Brown,  a  lieutenant 
of  the  Ninth  Volunteer  Infantry,  was  tried  by  court- 
martial  for  a  military  offense  and  acquitted.  Some 
weeks  later,  he  was  tried  again  for  the  same  offense, 
sentenced  to  be  dismissed  from  the  service,  and  dis¬ 
missed  17  February,  1899.  The  officers  volunteer 
regiment  was,  by  competent  military  order,  25  May, 
1899,  honorably  mustered  out  of  the  service  as  a  body. 
Subsequently,  Brown  brought  mandamus  against 
Secretary  of  War  Root,  alleging  nullity  of  his  sentence 
and  dismissal  and  asking,  in  effect,  that  the  Secre¬ 
tary  be  required  to  vacate  the  invalid  order  of  dis¬ 
missal  and  to  discharge  the  relator  or  muster  him  out 
of  the  service  honorably,  in  pursuance  of  the  general 
order  for  the  mustering  out  of  his  regiment,  under 
which  the  other  members  of  the  regiment  had  already  • 
received  their  individual  orders  of  discharge  or  of 
mustering  out.  In  substance  on  the  ground  that 
the  duty  to  take  suitable  action  to  right  this  wrong 
was  not  enjoined  by  law  upon  the  Secretary  of  War , 
this  eourt  held  that  the  Secretary  was  not  liable  to 
mandamus.  This  court  said : 

“  Without  regard  to  any  question  of  *  *  * 
the  invalidity  of  the  conviction  and  sentence 
thereafter  for  the  same  offense,  the  judgment 
dismissing  the  relator’s  petition  must  be 
affirmed.  *  *  *  Whether,  notwithstanding 
the  final  action  of  the  court-martial  and  of  the 
general  in  immediate  command,  the  relator 
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was  entitled  to  be  treated  as  still  in  the  service 
*  *  *  was  a  question  for  the  President  to 
determine,  in  accordance  with  his  duty.  The 
Secretary  of  War,  no  matter  what  powers  he 
may  in  fact  exercise  in  such  matters,  is  the  rep¬ 
resentative  and  agent  of  the  President  whose 
will  is  executed.  As  was  said  of  the  duties  of 
the  Secretary  of  State,  under  analogous  cir¬ 
cumstances,  in  Marbury  v.  Madison:  ‘He  is 
the  mere  organ  by  whom  that  will  is  com¬ 
municated.  The  acts  of  such  an  officer  as  an 
officer  can  never  be  examinable  by  the  courts. 9 
(1  Cranch,  137,  167.)” 

Brown  v.  Rootf  18  App.  D.  C.  239,  241,  242. 

The  action  of  Marbury  v.  Madisont  supra,  it  will 
be  recalled,  was  one  of  mandamus. 

(b)  Action  enjoined  by  law  upon  the  Secretary’s 
subordinates,  unless  the  responsibility  therefor 
and  the  control  thereof  be  rested  by  law  in  the 
Secretary  personally,  can  not  be  coerced  through 
an  action  against  the  Secretary. 

Does  the  law  require  the  Secretary  to  take  action 
nullifying  improper  or  invalid  proceedings  under 
section  24b?  A  mere  reading  of  the  section  answers 
the  question.  The  Secretary  is  not  mentioned ;  and, 
as  a  matter  of  non-statute  law,  his  only  duty  is  to 
act  as  the  Presidents  organ  in  exercising  such 
authority  as  the  President,  expressly  or  impliedly, 
may  delegate  to  him.  The  only  duties  mentioned 
in  the  statute,  aside  from  the  express  and  implied 
presidential  duty  of  appointing  boards  (sentence  1) 
are  those  cast  upon  the  classification  boards,  upon 


the  court  of  inquiry,  and  upon  the  “  honest  and 
faithful  board.”  Duties  are  cast  by  statute  upon 
the  members  of  these  boards,  but  none  upon  the 
Secretary. 

The  situation  is  therefore  somewhat  ana^gous  to 
that  presented  in  Ex  parte  Rowland ,  104  U.  S.  604, 
617.  The  county  commissioners  in  Alabama  are 
by  statute  “ required  to  require”  the  tax  collectors, 
their  official  subordinates,  to  assess  and  collect  cer¬ 
tain  taxes,  and  certain  means  are  prescribed  by 
statute  to  be  used  by  the  commissioners  in  com¬ 
pelling  the  tax  collectors  to  do  their  duty.  Man¬ 
damus  was  issued  by  the  United  States  Circuit  Court 
to  compel  Rowland  and  the  other  commissioners  for 
Chambers  County,  Ala.,  to  levy  and  assess  a  tax,  in 
order  to  satisfy  a  judgment  rendered  against  the 
county.  The  tax  collector  refused  to  make  the  col¬ 
lection,  and  the  commissioners  neglected  to  take 
steps  to  require  him  to  do  so.  Rowland,  being 
attached  for  contempt,  brought  habeas  corpus  and 
was,  by  the  United  States  Supreme  Court,  ordered 
discharged  from  custody.  Chief  Justice  Waite  said,: 

l' 1  Their  obligations”  [the  obligations  of  the 
county  commissioners]  “in  this  respect  end 
where  those  of  another  public  officer  begin. 
They  cannot  be  required  by  mandamus  to  com¬ 
pel  another  public  officer  to  do  his  duty,  if,  with¬ 
out  their  intervention,  the  moving  party  can 
himself  accomplish  the  same  result.  *  *  * 
The  general  principle  which  governs  proceed¬ 
ings  by  mandamus  is,  that  whatever  can  be 
done  without  the  employment  of  that  extraor- 
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dinary  remedy,  may  not  be  done  with  it. 
It  only  lies  when  there  is  practically  no  other 
remedy.  As  a  necessary  consequence,  the 
writ  must  issue  directly  against  him  whose 
duty  it  is  to  do  the  thing  which  the  parties 
seek  to  have  done;  for,  as  was  said  in  Reg.  v. 
Mayor  qf  Derby  (2  Salk.  436),  “it  is  absurd 
that  the  writ  should  be  directed  to  one  person 
to  command  another,”  The  question  here  is, 
whether  it  was  the  duty  of  the  tax-collector 
under  the  law  to  collect  the  special  tax  which 
the  commissioners  had  levied.  That  ques¬ 
tion,  the  creditor  could  have  had  determined 
in  a  direct  proceeding  against  the  collector, 
without  the  help  of  the  commissioners.” 

Ex  parte  Rowland ,  104  U.  S.  604,  617. 

In  any  view  of  the  matter,  it  is  therefore  impossible 
to  say  (paraphrasing  the  language  used  in  Reeside  v. 
Walker ,  11  How.  272,  289,  infra)  that  the  Secretary 
of  War  himself  has  refused  to  act.  Mandamus  must 
accordingly  be  refused  on  the  ground  on  which  Ex 
parte  Rowland  supra  and  Moser  v.  Meyer ,  38  App. 
D.  C.  13,  were  decided. 

f  B. 

RELATORS’  BIGHTS  TO  RETAIN  THEIR  STATUS  AS  OFFI¬ 
CERS  ON  THE  ACTIVE  LIST  WERE,  TO  TAKE  THE  VIEW 
MOST  FAVORABLE  TO  THEM,  AFFECTED  WITH  GRAVE 
DOUBT,  PARTICULARLY  IN  RESPECT  OF  THE  PROPER 
INTERPRETATION  OF  SECTION  24b.  IN  THIS  SITUATION, 
MANDAMUS  DOES  NOT  LIE. 

The  relators  and  the  many  others  in  their  situation 
should  not  be  accorded  a  remedy  in  mandamus, 
until  at  least  one  of  them,  in  an  action  for  pay  or  in 
some  other  ordinary  action,  in  which  those  who  have 
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the  court  of  inquiry,  and  upon  the  “honest  and 
faithful  board.”  Duties  are  cast  by  statute  upon 
the  members  of  these  boards,  but  none  upon  the 
Secretary. 

The  situation  is  therefore  somewhat  ana^gous  to 
that  presented  in  Ex  parte  Rowland,  104  U.  S.  604, 
617.  The  county  commissioners  in  Alabama  are 
by  statute  “required  to  require”  the  tax  collectors, 
their  official  subordinates,  to  assess  and  collect  cer¬ 
tain  taxes,  and  certain  means  are  prescribed  by 
statute  to  be  used  by  the  commissioners  in  com¬ 
pelling  the  tax  collectors  to  do  their  duty.  Man¬ 
damus  was  issued  by  the  United  States  Circuit  Court 
to  compel  Rowland  and  the  other  commissioners  for 
Chambers  County,  Ala.,  to  levy  and  assess  a  tax,  in 
order  to  satisfy  a  judgment  rendered  against  the 
county.  The  tax  collector  refused  to  make  the  col¬ 
lection,  and  the  commissioners  neglected  to  take 
steps  to  require  him  to  do  so.  Rowland,  being 
attached  for  contempt,  brought  habeas  corpus  and 
was,  by  the  United  States  Supreme  Court,  ordered 
discharged  from  custody.  Chief  Justice  Waite  said: 

“Their  obligations”  [the  obligations  of  the 
county  commissioners]  “in  this  respect  end 
where  those  of  another  public  officer  begin. 
They  cannot  be  required  by  mandamus  to  com¬ 
pel  another  public  officer  to  do  his  duty,  if,  with¬ 
out  their  intervention,  the  moving  party  can 
himself  accomplish  the  same  result.  *  *  * 
The  general  principle  which  governs  proceed¬ 
ings  by  mandamus  is,  that  whatever  can  be 
done  without  the  employment  of  that  extraor- 
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dinary  remedy,  may  not  be  done  with  it. 
It  only  lies  when  there  is  practically  no  other 
remedy.  As  a  necessary  consequence,  the 
writ  must  issue  directly  against  him  whose 
duty  it  is  to  do  the  thing  which  the  parties 
seek  to  have  done ;  for,  as  was  said  in  Reg .  v. 
Mayor  of  Derby  (2  Salk.  436),  “it  is  absurd 
that  the  writ  should  be  directed  to  one  person 
to  command  another,”  The  question  here  is, 
whether  it  was  the  duty  of  the  tax-collector 
under  the  law  to  collect  the  special  tax  which 
the  commissioners  had  levied.  That  ques¬ 
tion,  the  creditor  could  have  had  determined 
in  a  direct  proceeding  against  the  collector, 

without  the  help  of  the  commissioners.” 

Ex  parte  Rowland ,  104  U.  S.  604,  617. 

In  any  view  of  the  matter,  it  is  therefore  impossible 
to  say  (paraphrasing  the  language  used  in  Reeside  v. 
Walker,  11  How.  272,  289,  infra)  that  the  Secretary 
of  War  himself  has  refused  to  act.  Mandamus  must 
accordingly  be  refused  on  the  ground  on  which  Ex 
parte  Rowland  supra  and  Moser  v.  Meyer ,  38  App. 
D.  C.  13,  were  decided. 

B. 

RELATORS’  RIGHTS  TO  RETAIN  THEIR  STATUS  AS  OFFI¬ 
CERS  ON  THE  ACTIVE  LIST  WERE,  TO  TAKE  THE  VIEW 
MOST  FAVORABLE  TO  THEM,  AFFECTED  WITH  GRAVE 
DOUBT,  PARTICULARLY  IN  RESPECT  OF  THE  PROPER 
INTERPRETATION  OF  SECTION  24b.  IN  THIS  SITUATION, 
MANDAMUS  DOES  NOT  LIE. 

The  relators  and  the  many  others  in  their  situation 
should  not  be  accorded  a  remedy  in  mandamus, 
until  at  least  one  of  them,  in  an  action  for  pay  or  in 
some  other  ordinary  action,  in  which  those  who  have 


been  deprived  of  their  rights  are  regularly  granted 
redress,  has  obtained  an  authoritative  judicial  in¬ 
terpretation  of  section  24b,  and  thus  removed  any 
fair  doubt  as  to  its  meaning. 

The  present  situation  involves  at  least  doubtt 
unless  (as  we  contend)  the  interpretation  of  the 
section  adopted  by  the  War  Department  and  acted 
on  in  the  actual  elimination  proceedings  is  clearly 
right .  (a)  Whether  the  statute  casts  upon  the  Presi¬ 
dent  any  duty  to  act  upon  proceedings  of  the  final 
classification  board  and  of  the  honest  and  faithful 
board,  as  distinguished  from  a  mere  privilege  or 
option  to  act  if  he  sees  fit,  and  ( b )  whether  Congress 
has  permitted  such  duty  (if  it  exists)  to  be  delegated 
to  the  Secretary  of  War,  and  (c)  whether  Congress 
has  required  a  separate  hearing  before  “the  honest 
and  faithful  board”;  these  three  questions  involve 
a  problem  of  statutory  interpretation,  as  to  which, 
it  must  surely  be  conceded  by  petitioner  that  there 
is  doubt. 

The  lower  court  has,  as  an  incident  of  the  judg¬ 
ments  appealed  from,  decided  against  the  depart¬ 
mental  interpretation  on  all  three  of  these  questions. 
But  even  if  its  decision  upon  these  questions  was 
right  (which,  of  course,  we  vehemently  deny),  still 
no  case  for  mandamus  is  made  out;  nor  will  man¬ 
damus  lie  in  any  future  case  involving  the  same 
facts  until  this  question  of  interpretation  shall  have 
been  passed  upon  by  an  appellate  tribunal.  For 
until  then,  the  legal  question  involved  can  not  be 
deemed  free  from  doubt. 
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(a)  Nature  of  the  doubt. 

It  is  impossible  reasonably  to  assert  that  section 
24  dearly  and  indisputably  requires  a  review  of  the 
finding  of  the  final  classification  board  as  an  inevi¬ 
table  or  regular  presidential  duty  or  requires  a  hearing 
before  “the  honest  and  faithful  board”  separate 
from  and  in  addition  to  the  hearing  which  Congress 
has  expressly  required  to  be  held  before  a  court  of 
inquiry.  This  sufficiently  appears  from  the  most 
cursory  reading  of  the  section.  Nothing  need,  there¬ 
fore,  be  added  here  to  what  has  heretofore  been  said 
with  reference  to  these  two  subjects. 

But  it  may  be  worth  while  (at  the  risk  of  some  re¬ 
petition)  to  point  out  that  the  decided  cases  preclude 
the  possibility  of  asserting  reasonably  that  the 
President's  want  of  power  to  delegate  any  duty  or 
authority  that  he  may  have  to  review  the  finding 
of  the  final  classification  board  is  clear  and  indis¬ 
putable. 

Although  no  part  of  the  acts  and  proceedings  under 
section  24b  is  more  than  administrative,  executive,  or 
“political”,  a  court  which  has  appellate  jurisdiction 
over  this  court  is  believed  to  have  held  that  the  Presi¬ 
dent's  functions,  even  those  of  a  quasi  judicial  natureT 
are  delegable  to  the  appropriate  department  head. 
( United  States  v.  C.,  M.  &  St.  P.  Ry.,  218  U.  S.  233, 
243.) 

Of  the  decision  of  this  court  in  Stapleton  v.  DueUy 
17  App.  D.  C.  575,  583,  no  other  explanation  seems 
possible  than  that  the  delegation  of  a  quasi  judicial 
function  was  held  to  be  legally  valid,  even  where 
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a  mere  bureau  chief  delegates  to  a  statutory  assistant 
his  statutory  power  of  determination  or  review. 
How  much  stronger  ground  there  is  to  uphold  the 
President’s  right  to  delegate  his  functions!  But 
whatever  explanation  this  court  may  put  upon  its 
decision  in  Stapleton  v.  DueU ,  supra,  this  much  must 
inevitably  be  conceded :  That,  in  view  of  Stapleton  v. 
DueU,  the  want  of  legal  authority  in  the  President  to 
delegate  any  function  under  section  24b,  for  the  dis¬ 
charge  of  which  he  may  be  supposed  to  be  obligated, 
could  not,  in  January,  1921,  when  these  petitions 
were  filed,  and  can  not  now  he  asserted  as  an  unques¬ 
tionable  and  indisputable  proposition  of  law .  And 
doubt  in  respect  of  what  is  the  correct  rule  of  law  is 
at  least  (People  v.  Czaszewicz ,  295  Ill.  11;  128  N.  E. 
739,  741)  as  fatal  to  relators’  right  to  mandamus  as 
doubt  in  respect  of  the  existence  of  a  fact  essential 
to  the  granting  of  the  writ. 

But  even  if  this  court  should  feel  that  the  nature 
of  these  two  Federal  decisions  has  been  misunderstood 
by  the  appellant,  unequivocal  decisions  have  been 
made  by  Federal  courts  of  last  resort  in  support  of  the 
proposition  that  functions  of  the  nature  involved  in 
this  case  are  delegable 

John  Shillito  Co.  v.  McClung ,  51  Fed.  868, 
871;  C.  C.  A.,  6th  Circ.,  brief  pp.  102-105; 

Rozford  Knitting  Co.  v.  Moore ,  265  Fed.  117, 
190,  C.  C.  A.,  2nd  Circ.,  brief  pp.  122-125; 

Rainbow  v.  Young ,  161  Fed.  835,  838; 
C.  C.  A.,  8th  Circ. 
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and  in  support  of  the  delegable  nature  of  the 
Presidents  power  to  remove  officers  of  the  United 
States  Government. 

Porter  v.  Coble,  246  Fed.  244,  249;  C.  C.  A.,  8th 
Circ.,  brief  pp.  118-120. 

The  question  of  the  delegability  of  such  powers 
as  the  President  has  under  sec.  24b  is  absolutely  the 
same  in  principle  as  the  question  in  Porter  v .  Coble, 
supra.  The  only  difference  is  that  Porter  v.  Coble 
involved  a  statute  (19  Stat.  78,  80)  under  which 
the  officers  there  involved  were  only  to  “be  removed 
by  the  President  ” ;  whereas  the  statute  now  under  con¬ 
sideration  casts  no  such  duty  upon  the  President 
in  case  of  removal  from  active  office,  but  merely 
permits  him  to  make  the  decision  personally,  if  he 
sees  fit  to  intervene.  The  determinations  involved 
in  the  Porter  case  and  in  the  present  case  are  mani¬ 
festly  of  the  same  nature.  Both  are  quasi  judicial 
according  to  the  contentions  of  the  officers  removed; 
both  are  purely  administrative  according  to  the  con¬ 
tentions  of  the  Government. 

While  the  four  decisions  of  circuit  courts  of  appeals 
referred  to  are  not  binding  upon  this  court,  they  are 
adjudications  of  courts  whose  authority  is,,  with  slight 
exceptions,  coordinate  with,  and  equal  to  that  of  this 
court.  This  court  would  not  be  disposed,  in  deciding 
an  ordinary  case,  to  disregard  the  doctrine  which  they 
exemplify,  unless  this  court  were  abundantly  con¬ 
vinced  of  their  being  erroneous. 

But  these  are  not  ordinary  cases;  they  involve 
the  extraordinary  remedy  of  mandamus.  What- 
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ever  the  independent  view  of  this  court  might  be, 
it  could  scarcely  be  asserted  that  these  four  decisions, 
against  which  no  judicial  precedent  has  been  cited, 
are  so  clearly  wrong  as  to  leave  no  room  for  doubt. 
And  yet,  to  justify  mandamus,  the  fact  that,  in 
these  four  cases,  Federal  courts  of  last  resort  were 
wrong  must  needs  be  regarded  by  this  court  as 
“  clear  and  indisputable .  ” 

Com'rs  v.  AspinwaU ,  24  How.  376,  383; 
Bayard  v.  While,  127  U.  S.  246,  250; 

Ini.  Contr .  Co  v.  Lamont ,  155  U.  S.  303,  308; 

brief  pp.  10,  11,  17-22. 

(b)  Doubt  is  fatal  to  applications  for  mandamus. 

In  describing  the  extraordinary  nature  of  the  writ 
of  mandamus,  the  United  States  Supreme  Court  used 
the  following  language  in  Bronson  v.  La  Crosse  Rail¬ 
road,  2  Wall.  283,  302,  303,  and  repeated  it  in  Et 
parte  Cutting ,  94  U.  S.  14,  22: 

The  remedy  is  an  extreme  one,  and  should 
be  admitted  by  the  court  with  hesitation  and 
caution . 

Mandamus  is,  therefore,  not  the  proper  remedy  for 
the  vindication  of  rights  that  are  affected  by  any 
doubt. 

Lane  v.  Duncan  Tovmsite  Co.  44  App.  D.  C. 
63,  67. 

Ex  parte  Cutting,  94  U.  S.  14. 

In  re  Key,  189  U.  S.  84. 

To  use  a  phrase  which  has  many  times  been  em¬ 
ployed  by  the  Supreme  Court  as  defining  the  limit  of 

cases  properly  dealt  wit h  by  mandamus,  the  duty  en- 


joined  by  law  upon  the  respondent  in  the  cause  must 
be  “  clear  and  indisputable” 

Com'rs  of  Knox  County  v.  Aspinwall ,  24 
How.  376,  383. 

Bayard  v.  White ,  127  U.  S.  246,  360. 

Int.  Contracting  Co .  v.  Lamont ,  155  U.  S. 
303,  308. 

In  the  case  last  cited,  Chief  Justice  White  said: 

“  It  is  elementary  law  that  mandamus  will 
only  lie  to  enforce  a  ministerial  duty,  as  con¬ 
tradistinguished  from  a  duty  which  is  merely 
discretionary.  This  doctrine  was  clearly  and 
fully  set  forth  by  Chief  Justice  Marshall  in 
Marhury  v.  Madison ,  1  Cranch,  137,  and  has 
since  been  many  times  reasserted  by  this 
court.  (See  Kendall  v.  Stokes,  3  How.  87; 
Brashear  v.  Mason,  6  How.  92;  Reeside  v. 
Walker,  11  How.  272;  Commissioner  of  Patents 
v.  Whiteley ,  4  Wall.  522;  United  States 
v.  Seaman,  17  How.  225,  231;  United  States  v. 
Guthrie ,  17  How.  284;  United  States  v.  The 
Commissioner,  5  Wall.  563;  Gaines  v.  Thomp¬ 
son,  7  Wrall.  347 ;  The  Secretary  v.  McGarrahan, 
9  Wall.  298 ;  United  States  v.  Schurz,  102  U.  S. 
378;  Butterworth  v.  Hoe,  112  U.  S.  50;  United 
States  v.  Black,  128  U.  S.  40;  Commissioners 
of  Taxing  Dist.  of  Brownsville  v.  Logue,  129 
U.  S.  493;  Noble  v.  Union  River  Logging  Rail¬ 
road,  147  U.  S.  165.) 

The  duty  to  be  enforced  by  mandamus 
must  not  only  be  merely  ministerial,  but  it 
must  be  a  duty  which  exists  at  the  time  when 
the  application  for  the  mandamus  is  made. 


Thus,  in  the  case  of  Ex  parte  Rowland  (104  U. 
604,  612),  this  court,  speaking  through  Mr. 
Chief  Justice  Waite,  said:  'It  is  settled  that 
more  can  not  be  required  of  a  public  officer  by 
mandamus  than  the  law  has  made  it  his  duty 

to  do.  The  object  of  the  writ  is  to  enforce  the 
performance  of  an  existing  duty,  not  to  create 
a  new  one.’ 

Moreover,  the  obligation  must  be  both  per¬ 
emptory  and  plainly  defined.  The  law  must 
not  only  authorize  the  act  ( Commonwealth  v. 
Boutwell ,  13  Wall.  526),  hut  it  must  require  the 
act  to  be  done.  “A  mandamus  will  not  lie 
against  the  Secretary  of  the  Treasury  unless 
the  laws  require  him  to  do  what  he  is  asked  in 
the  petition  to  be  made  to  do”  ( Reeside  v. 
Walker ,  11  How.  272) ;  see  also  Secretary  v.  Mc- 
Garrahan  (9  Wall.  298) ;  and  the  duty  must  be 
1  clear  and  indisputable.1  ” 

International  Contracting  Co.  v.  Lamont ,  155 
U.  S.  303,  308. 

In  Reeside  v.  Walker ,  11  How.  272,  289,  the  Supreme 
Court,  in  holding  that  mandamus  would  not  issue  to 
compel  Robert  Walker,  Secretary  of  the  Treasury,  to 
pay  a  sum  which  had  been  found  to  be  due  to  Reeside, 
a  post-office  contractor,  by  the  verdict  of  a  jury,  said: 

“  Furthermore,  the  judgment  sought  to  be 
paid  is  one  claimed  to  have  been  rendered  in 
form,  as  well  as  substance,  against  the  United 
States. 
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Now,  under  the  circumstances,  though  a 
mandamus  may  sometimes  lie  against  a  minis- 
terial  officer  to  do  some  ministerial  act  con¬ 
nected  with  the  liabilities  of  the  Government, 
yet  it  must  be  where  the  Government  itself  is 
liable  and  the  officer  himself  has  improperly 
refused  to  act. 

It  must  even  then  be  in  a  case  of  clear 
and  not  doubtful  right.  ( KendaU  v.  United 
States ,  12  Pet.  525;  Life  &  Fire  Ins.  Co.  v. 
Wilson’s  Heirs ,  8  Pet.  291,  302.)  ” 

In  Redjield  v.  Windom  (137  U.  S.  636,  643)  Mr. 
Justice  Lamar,  reviewing  the  principles  that  relate  to 
the  granting  of  mandamus  to  compel  the  performance 
of  official  duties,  said : 


“  The  principles  upon  which  persons  holding 
public  office  may  be  compelled  by  a  writ  of 
mandamus  to  perform  duties  imposed  by  law 
have  been  distinctly  defined  and  strictly  ad¬ 
hered  to  in  a  great  number  and  variety  of  cases 
before  this  court.  ( Marbury  v.  Madison,  1 
Cranch,  137;  Kendall  v.  United  States,  12  Pet. 
524 ;  Decatur  v.  Paulding,  14  Pet.  497 ;  Brashear 
v.  Mason,  6  How.  92/101;  Goodrich  v.  Guthrie, 
17  How.  284;  Ex  parte  De  Groot,  6  Wall.  497; 
Georgia  v.  Stanton,  6  Wall.  50;  Gaines  v. 
Thompson ,  7  Wall.  347 ;  United  States  v.  Sea¬ 
man,  17  How.  225,  230;  Ex  parte  Bradstreet,  7 
Pet.  634;  Harrington  v.  Holler,  111  U.  S.  796; 
Reeside  v.  Walker,  11  How.  272,  290;  United 
States  v.  Schurz,  102  U.  S.  378,  394,  395; 
Butterworth  v.  Hoe ,  112  U.  S.  50;  United 
States  ex  rel.  Dunlap  v.  Black ,  128  U.  S4  40,  48.) 
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That  principle  is  that  the  writ  of  manda¬ 
mus  may  issue  where  the  duty,  which  the  court 
is  asked  to  enforce,  is  plainly  ministerial,  and 
the  right  of  the  party  applying  for  it  is  clear 
and  he  is  without  any  other  adequate  remedy ; 
and  it  can  not  issue  in  a  case  where  its  effect  is 
to  direct  or  control  the  head  of  an  executive 
department  in  the  discharge  of  an  executive 
duty  involving  the  exercise  of  judgment  or 
discretion.  The  doctrine  to  be  gathered  from 
these  cases,  as  well  those  in  which  mandamus 
was  granted,  as  those  in  which  it  was  refused, 
especially  from  the  two  leading  cases,  Kendall 
v.  United  States,  supra,  and  Decatur  v.  Pauld¬ 
ing,  supra,  is  thus  enunciated  in  United  States 
ex  rel.  Dunlap  v.  Black ,  supra,  by  Mr.  Justice 
Bradley,  who  delivered  the  opinion  of  the 
court: 

‘The  court  will  not  interfere  by  mandamus 
with  the  executive  officers  of  the  Government 
in  the  exercise  of  their  ordinary  official  duties, 
even  where  those  duties  require  an  interpreta¬ 
tion  of  the  law ,  the  court  having  no  appellate 
power  for  that  purpose ;  but  when  they  refuse 
to  act  in  a  case  at  all,  or  when,  by  special 
statute,  or  otherwise,  a  mere  ministerial  duty 
is  imposed  upon  them,  that  is,  a  service  which 
they  are  bound  to  perform  without  further 
question,  then,  if  they  refuse,  a  mandamus 
may  be  issued  to  compel  them/ 

It  is  proper  here  to  remark,  as  applicable 
to  the  determination  of  this  case,  that,  in  the 
extreme  caution  with  which  this  remedy  is 
applied  by  the  courts,  there  are  cases  when  the 
writ  will  not  be  issued  to  compel  the  perform- 
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ance  of  even  a  purely  ministerial  act.  In  a 
case,  for  instance,  where  the  intention  of  the 
officer,  though  acting  within  the  scope  of  his 
duty,  had  been  frustrated  by  a  clerical  mis¬ 
take,  United  States  v.  Schurzf  supra,  or  where 
the  case  is  one  of  doubtful  right,  N.  Y.  Life 
and  Fire  Ins.  Co.  v.  Wilson,  8  Pet.  291, 
302.  *  *  * 

We  think  that  this  return  showed  suffi¬ 
cient  cause  for  a  discharge  of  the  rule  and  a 
refusal  to  issue  the  writ.  It  certainly  raises 
disputed  questions  of  law  and  fact  as  to  the 
amount  of  the  actual  indebtedness  of  the 
United  States  to  Mitchell  *  *  *.  We  con¬ 
cur  with  the  court  below  that  these  disputed 
questions  of  law  and  fact  should  not  be  tried 
in  this  proceeding;  and  that  this  is  not  a  case 
in  which  the  power  of  the  court  should  be 
exercised.,, 

Redfield  v.  Windom,  137  U.  S.  636,643. 

The  ordinary  rule  that  every  man  is  presumed  to 
know  the  law,  including  the  meaning  of  every  statute,  is 
wholly  inapplicable  to  the  granting  of  mandamus.  For 
mandamus  will  not  lie  to  compel  the  performance  of 
official  duty  under  a  statute  if  the  exercise  of  judg¬ 
ment  or  discretion  (including  legal  judgment  or  un¬ 
derstanding)  is  necessary  in  order  to  ascertain  what 
that  statutory  duty  is. 

Hall  v.  Payne,  254  U.  S.  343,  347. 

Dunlap  v.  Black,  128  U.  S.  40,  48. 

Decatur  v.  Paulding,  14  Pet.  497. 

Miller  v.  Raum,  135  U.  S.  200,  204. 

Wadis  v.  Lane,  (App.  D.  C.)  48  Wash.  L.  R. 
36,  37. 
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r»  nI  Jo/j  hshat«ini/n  vfeiuq  i>  n ir/o  lo  dons 

*u\  Whether  or  njot  the  doubt  which  fenders  mandamus 

unavailable,  extends  to  other  doubts  than  doubts  as 
to  what  the  law  is  ( People  v.  Cza&zewicz ,  295  Ill.  11; 
128  N.  E.  739,  741),  it  certainly  includes  doubt  as  to 
the  law.  ■  .ilt 

•  /  <4  t  <\\  w%-  v\  \  * 

A  recent  decision  of  our  highest  tribunal  furnishes 

^  .£08- 

an  even  stronger  case,  perhaps,  than  any  of  those 
above  mentioned  to  the  effect  that  where  a  legal 
question,  such  as  is  incident  to  the  interpretation 
of  a  statute,  admits  as  yet  of  no  answer  that  is 

f  ill  *  f  t  K 

"  clear  and  indisputable/’  the  case  is  not  a  proper 
one  for  mandamus.  This  is  the  case  of  Hall  v.  Lane 
(48  App.  D.  C.  279,  affirmed  sub  nomine  Hall  v. 
Payne,  254  U.  S.  343,  347,  348). 

i  1/11*'  i  *  .*.»!,  *  ’  i.  t  )  ill 

The  action  was  one  of  mandamus  to  compel  allow¬ 
ance  of  an  entry  by  one  Hall  of  certain  homestead 
lands.  Hall’s  application  had  been  rejected  by  the 
Secretary  of  the  Interior  on  the  ground  of  a  prior 
application  by  one  Kennedy,  whose  application,  how¬ 
ever,  had  been  filed  during  a  period  when,  under  the 
act  of  August  18,  1894  (28  Stat.  394),  the  lands  were 
reserved  il  from  adverse  appropriation  by  settlement 
or  otherwise”  and  when  there  was  an  u exclusive  right 
of  selection  by  the  State  ”  of  Montana.  If  Kennedy^ 
application  could  be  disregarded,  it  was  a  plain  case 
for  mandamus,  since  Hall’s  right  would  be  indisput¬ 
able  and  its  recognition  would  be  a  purely  ministerial 

m , j i  .  i  ►  *ii  ^  / t 

act:  and  whether  Kennedy’s  application  was  actually 
ineffective,  depended  sojely  upon  a  legal  question, 
that  of  the  meaning  of  the  words  of  the  statute. 
Under  their  primary  meaning,  it  would  seem  that 
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Kennedy's  act  amounted  to .afP selection”?  which  the 
statute  did  not  permit  to  anyone  adverse  to  or  othpr 
than  the  State  of  Montana  and  that  Hall  was,  there¬ 
fore,  the  proper  entrant.  Nevertheless,  mandamus 

r  ,  y  *  ' 

was  held  not  to  be  available  as  a  remedy,  since  the 
ascertainment  of  the  meaning  of  the  language  of  the 

•  *.»  J  t  *  ■  - Js 

statute  involved  discretion  on  the  part  pf  the  Secre¬ 


tary.  edt  ot  qo  /  ,u\t  m(y$ 

Mr.  Justice  Holmes,  speaking  for  the  Supreme 
Court  of  the  United  States,  intimates  that  it  i$ 
enough  to  defeat  the  right  to  a  writ  of  mandamus 
against  the  Secretary,1  if  the  statutory  language 
“gives  color  to  the  Secretary's  view”  of  its  meaning. 
The  reasoning,  by  which  the  case  is  disposed  of,  is  as 
follows:  tenmgs  eaaal 


“It  is  manifest  *  *  *n  that  the  petition 


3  U( 

t 

/  Q 

I T 


presents  a  controversy  over  the  true  construc¬ 
tion  of  the  act  of  1894.  From  the  act  and  the 
Secretary's  decision,  it  is  apparent  that  the 
latter  was  not  arbitrary  or  capricious,  but 
ij^sted  on  a  possible  construction  of  the  act  and 
one  that  the  reported  decisions  of  the  Land 
Department  show  is  being  applied  in  othet* 
cases.  *  *  *  He  could  not  administer  pp- 


apply  the  act  without  construing  it,  and  j(tp 
construction  involved  the  exercise pf  judgment 
vHci  )/:  and  discretion.  The  view  for- whmh  the 
atoe  >ifeelator  contend^ ggL so  obvjov^typr  certaimJu 
right  as  to  make  it  jplainfy  mft^'of  the 
f  Secretary  to  give  effect  to  It/-  The  relator, 

w  therefore.  is  not  entitled  to  a  writ  of  manr 

"ctamus”  d  dsnoxdJ  siuwnA  a  ni 
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It  may  be  remarked  in  passing,  apropos  of  one  of 
Mr.  Justice  Holmes's  phrases  supra,  that  the  con¬ 
struction  of  section  24  b  of  the  Army  reorganization 
act  adopted  by  the  Secretary  of  War  was  not  ap¬ 
plied  to  the  cases  of  Colonels  Creary  and  French 
alone,  but  was  being  applied  uniformly  and  impar¬ 
tially  to  all  the  numerous  other  cases  of  eliminations 
from  the  Army  up  to  the  time  of  the  decision  of  Jus¬ 
tice  McCoy.  The  fact  that  since  the  date  of  that  de¬ 
cision,  the  present  Secretary  of  War  has  seen  fit  ex 
majore  cautela  to  defer  to  one  of  the  several  propo¬ 
sitions  constituting  that  decision  of  Mr.  Justice 
McCoy  and  thereby  to  accord  voluntarily  to  officers 
more  elaborate  and,  for  the  War  Department,  more 
onerous  means  of  defense  against  elimination  than 
those  which,  in  the  Secretary's  view,  are  required  by 
the  statute,  or  by  the  dictates  of  justice,  is  mani¬ 
festly  of  no  weight  in  deciding  this  appeal. 

The  only  materiality,  upon  this  appeal,  of  the  fact 
that  Mr.  Weeks  has  voluntarily  departed,  in  one 
respect,  from  the  system  of  elimination  applied  by 
his  predecessor  (if,  indeed,  this  court  is  at  liberty  to 
take  notice  of  this  change  of  system  at  all)  is  in 
that  it  illustrates  the  practical  importance  of  per¬ 
mitting  a  successor  in  office,  by  allowing  him  to 
plead  for  himself,  to  disclose  to  the  court  officially 
his  attitude  and  policy,  independently  of  the  acts 
and  pleadings  of  his  predecessor.  Such  disclosure 
of  attitude  and  policy  may,  of  course,  only  be  made 
in  a  lawsuit  through  formal  pleadings.  Had  Mr. 
Weeks  been  permitted  by  the  lower  court  to  plead 
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independently  of  Mr.  Baker’s  pleadings  and  not 

constrained  thereby,  this  court  can  not  be  sure 

* 

that  the  case  would  not  have  been  disposed  of  on 
the  principle  on  which  this  court,  8th  November, 
1920,  decided  the  case  of  McDuffie  v.  Hawley  (48 
Wash.  L.  R.  836,  837). 

c. 

DELATORS’  GRIEVANCE  WAS  ESSENTIALLY  AGAINST 
ACTS  OF  MR.  BARER  INVOLVING  JUDGMENT  AND  DIS¬ 
CRETION.  WERE  THE  JUDGMENT  BELOW  AFFIRMED, 
MR.  WEEKS  WOULD  BE  COMMANDED  TO  DO  ACTS  THAT 
WOULD  INVOLVE  JUDGMENT  AND  DISCRETION,  IF  DONE 
VOLUNTARILY. 

The  mandamus  granted  by  the  lower  court  was 
not  directed  against  the  court  of  inquiry,  to  require 
a  further  hearing;  or  against  the  final  classification 
board  or  “the  honest  and  faithful  board,”  to  compel 
either  or  both  of  these  bodies  to  listen  to  the  state¬ 
ments  of  witnesses  or  the  arguments  of  counsel,  or 
to  give  to  the  case  further  consideration  or  a  different 
sort  of  consideration  from  that  already  had. 

What  was  asked  in  the  petitions  was,  inter  alia,  that 
the  Secretary  of  War  be  commanded  “to  annul  the 
proceedings”  of  these  bodies.  As  the  “proceedings” 
referred  to  could  not  conceivably  be  “annulled,” 
what  was  meant  must  be  that  their  findings,  recom¬ 
mendations,  conclusions,  and  determinations  be  ren¬ 
dered  ineffective  through  retroactive  disapproval  by 
the  Secretary.  The  several  prayers  resolve  them¬ 
selves,  then,  into  this  one  prayer:  That  the  Secretary 
be  commanded  to  declare  in  the  proper  form  that  the 
record  of  the  proceedings  presented  to  him  do  not 
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justify  classifying  the  two  relators  in  class  B  and; 
do  not  justify  discharging  the  one  and  retiring  the 
other  and  that  the  Secretary  of  War  be  commanded 
to  give  due  effect  to  that  fact. 

The  writs  ordered  by  the  lower  court  command 
the  Secretary  of  War  (1)  to  vacate  and  set  aside  the 
orders  discharging  Col.  Creary  and  retiring  Col. 
French  and  (2)  to  restore  them  to  their  respective 
offices  and  status  as  colonels  of  Infantry  and  to  all 
the  rights  which  they  had  before  such  orders  were 
made.  (Creary  rec.  p.  52;  French  rec.  p.  54.) 

*  7  r  j  /  nn  •  ✓  t ~r  tqv  . 

1.  The  action  commanded,  if  taken  voluntarily, 
would  involve  the  mental  process  of  coming  to  the 
conclusion  that  the  military  orders  thus  vacated  were 
null  and  void.  In  doing  this,  judgment  and  dis- 

I  -  .  t  _  .  |  f  r  if  *»  t  *  t 

cretion  would  be  exercised  in  many  ways,  and  par¬ 
ticularly  in  the  task  of  ascertaining  the  meaning  of 
the  Army  reorganization  act,  which  is  a  new  statute. 
{Halt  v.  Payne ,  254  U.  S.  343,  347.) 

Mandamus  is  not  the  appropriate  remedy,  where 
judgment  or  discretion  is  involved.  For  only  the 
performance  of  acts  of  a  purely  ministerial  nature,  re¬ 
quiring  neither  judgment  nor  discretion,  may  prop¬ 
erly  be  required  through  a  writ  of  mandamus. 

U.  S .  v.  Lamonty  155  U.  S.  303. 

Edwards  v.  Rooty  22  App.  D.  C.  419. 

U .  S.  v.  Rooty  18  App.  D.  C.  239.  , 

Ex  parte  Schaumbvrgy  F.  C.  No.  12441. 

Aside  from  judgment  and  discretion  in  other  re¬ 
spects  being  involved  in  doing  voluntarily  that  which 
the  writ  ordered  by  the  lower  court  compulsorily  re- 
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quires  from  Mr.  Weeks,  it  is  clear  that  the  action  of  an 
administrative  officer  in  ascertaining  the  meaning  of 


a  new  statute,  not  yet  judicially  construed,  can  not  be 

*  ^  i  1  1  f  i  ^ t  V  1  ^  M  I  « 1 1  d  1  /  1  .  I  •  !  , 

said  to  be  purely  ministerial;  at  least,  if  twp  ox  more 
possible  meanings  thereof  are  arguable  (supra,  pp.  209, 
210). 

ruo  to  89 1  to  jiinhnjU^roli/ii/ 

In  so  far  as  mandamus  may  be  considered  for  the 

r  /  j ; ,  i  •  •  .  ,  t  <  1 4  ;  .  .  i 

purpose  of  enforcing  a  private  right  or  redressing  a 
private  wrong,  the  remedy  available  to  relators  of 
bringing  action  in  the  Court  of  Claims  (as  will  be 
pointed  out  below)  is  full,  complete,  and  adequate. 

1.  It  is  no  doubt  true  that  the  courts  have  some- 

T  *  i  i  I  /  f  J  <  \  |  I  /  \  1  /  m  j  /  \  ^  f  I  r<  /■,  y  1  r  r  i  /T  j  t  i  r  /  l  ,  4 

times  made  use  of  mandamus  to  restore  to  office  an 

£ 

officeholder  who,  after  discharging  the  duties  thereof, 
had  been  illegally  removed;  and  this,  notwithstand- 
ing  the  right  of  the  officer  to  sue  for  his  salary.  The 
explanation  for  these  decisions  is  that  mandamus  is 

,  /  I  i  (  '  \  *  )  •  *  f  »  ]  I  *  '  ’  ,  *  '  ,  jO  1  )'  )* }  l  /  *\  *  >***  1(0(1  j  1  i  V  *  •  t  •  9  J  p‘  i  I 

a  high  prerogative  writ,  which  is  designed  to  prevent 

■ 

impairment  of  the  welfare  of  the  Nation  through  the 

*  °  .  •  > 

wrongful  acts  and  omissions  of  public  officers.  It  is 
often  true,  therefore,  that  the  interest  of  the  public  is 
such  as  to  require  interposition  by  mandamus,  lest 
the  valuable  services  of  the  proper  incumbent  of 
office  be  replaced  bv  those  of  another,  which  the 

i  A  *  til  9  £  1 17  f.  M  ii  91 1  *  if;//  9/fj 

court  is  justified  in  treating  as  less  satisfactory  to 
the  public.  In  Moyer  v.  Baldwin ,  77  Ohio  St.  532, 
19  L.  R.  A.,  N.  S.  49,  63,  for  instance,  the  court  said: 

ill** ifd  jirjo*)  pifij  if)  to(I mom  f*  fjqm 

ff,  ^  j/-A  suit  for  his  salary  is  not  an  adequate 
remedy,  because  that  does  not  restore  him  to 
the  office  and  the  public  is  interested  in  having 
official  duties  performed  by  those  whose  dut^ 
it  is  to  perform  them,  and  if  they  are  ousted 
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without  authority  it  is  in  the  public  interest 
and  conducive  to  peace  and  good  government 
that  they  shall  be  speedily  restored  by  a 
mandamus.” 

A  nonmilitary  court,  having,  in  general,  adequate 
understanding  of  the  duties  of  nonmilitary  officers, 
may  in  some  cases  properly  take  judicial  notice  of  the 
danger  that  the  public  interest  may  suffer,  unless  the 
proper  incumbent  of  a  nonmilitary  office  is  permitted 
to  discharge  the  duties  thereof;  and  therefore  the 
court  may  properly  intervene  by  mandamus  to  pro¬ 
tect  what  is  thus  dearly  seen  to  be  the'p&blic  interest. 
But  in  the  cases  at  bar,  the  lower  court  was  in  no  po¬ 
sition  to  find  as  a  fact  that  the  public  interest  requires 
retaining  the  relators  on  the  active  list.  The  will  of 
Congress  is  that  relators  are  to  remain  on  the  active 
list,  only  if  their  services  are  of  advantage  to  the  Army; 
that  is  (to  suggest  the  most  obvious,  but  not  the  only 
criterion),  if  their  services  are  of  at  least  as  greftt  value 
as  the  services  of  the  senior  lieutenant  colonel  who, 
upon  their  discharge  or  retirement,  would  be  entitled 
to  succeed  to  the  office  as  colonel.  Upon  this  ques¬ 
tion  of  advantage  to  the  Army,  the  conclusions  of 
the  War  Department,  even  though  its  proceedings  had 
been  irregular  and  inadequate  (which  is  denied),  are 
entitled  to  the  greatest  weight;  whereas  any  view 
which  a  member  of  this  court  might  entertain  could 
not  be  a  wholly  satisfactory  basis  for  judicial  action, 
and  especially  for  awarding  an  extraordinary  remedy, 
to  which  no  litigant  is  ever  entitled  as  of  strict  right. 
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Therefore,  if  it  were  to  be  assumed  (contrary  to  the 
real  fact)  that  the  action  taken  by  the  War  Depart¬ 
ment  is  invalid,  because  of  failure  to  satisfy  statutory 
requirements  of  precedure,  still  no  case  would  be 
presented  for  the  exercise  of  the  discretion  of  the 
lower  court  to  issue  the  writ.  The  adequacy  of  the 
private  remedy  by  action  in  the  Court  of  Claims  and 
the  want  of  any  clear  or  satisfactory  showing  that  the 
public  interest  requires  the  restoration  of  the  relators 
to  the  active  list  preclude  the  granting  of  this  extra¬ 
ordinary  remedy,  even  if  tjjjeir  rights  have  been 

invaded.  RELATORS  HAD  ASOTHER  ADEQUATE  REMEDY* 

| .  %.  That  mandamus  is  not  required  for  the  protec¬ 
tion  of  relators’  private  rights  seems  manifest. 
Another  adequate  remedy  exists,  if  relators  have 
been  wronged,  namely,  a  suit  in  the  Court  of  Claims. 
Relators  may  and  should  try  title  to  their  positions 
by  a  suit  in  the  Court  of  Claims  for  active-list  pay. 
There  is  not  a  volume  of  the  reports  of  that  court 
which  does  not  contain  decisions  on  claims  of  Army 
or  Navy  officers  for  pay  or  allowances.  Many  such 
suits  have  been  on  behalf  of  retired  officers,  and  in¬ 
volved  questions  of  their  pay,  rank,  or  status;  and 
the  court's  jurisdiction  of  such  a  suit  has  never  been 
questioned. 

Among  such  suits  may  be  mentioned: 

United  States  v.  Tyler,  105  U.  S.  244. 

Wood  v.  United  States,  107  U.  S.  414. 

Badeau  v.  United  States,  130  U.  S.  439. 

Steinmetz  v.  United  States,  33  Ct.  Cls.  404. 
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Other  suits,  in  which  title  to  office  has  been  tried  in 
the  Court  of  Claims,  are:  ,  - 

Mimmack  v.  United  States ,  97  U.  S.  426. 
McElrath  v.  United  States ,  102  U.  S.  426. 
Street  v.  United  States ,  133  U.  S.  299. 

Reagan  v.  United  States ,  182  U.  S.  419. 
Collins  v.  United  States ,  45  Ct.  Cls.  63. 

I  )  f  [  ?  i  kili  fill  )  ,  )  fjii  |  f  j  t  i  !(>  ft  ’*‘1}  **  /[•  n<iiorf  t  J,, 

X'K  The  proceedings  purporting  to  discharge  CoL 
Creary  and  retire  Col.  French  are  either  lawful  and 

valid  or  they  are  unlawful  and  void.  If  we  assume 

■ 

the  latter  to  be  the  case,  relators  are  still  on  the 

j  * 

active  list.  What  should  follow?  Two  results  only: 
Pay  as  on  the  active  list  and  assignment  to  duty. 
Relators  may  get  their  active  pay  (if  entitled  to  it) 
by  suit  in  the  Court  of  Claims  and  only  in  that 
manner.  The  assignment  to  duty,  the  courts  can 
not  give  him  by  mandamus.  If  the  Secretary  of 
War  should  choose  to  leave  an  Army  officer  on  the 
active  list  awaiting  orders,  as  is  sometimes  done  in 
the  service  (United  States  v .  Lippitt,  100  U.  S.  663), 
his  action  in  that  regard  would  be  a  valid  exercise 
of  his  discretion,  which  can  not  be  interfered  with 
by  mandamus.  This  court  may  not  with  propriety 
•coerce  the  Secretary  to  assign  an  Army  officer  to 
any  particular  duty,  or  to  duty  generally.  Nor 
will  mere  office  entries  in  the  War  Department, 
such  as  a  vacating  and  setting  aside  of  prior  orders 
of  discharge  and  retirement,  do  relators  any  good. 
Such  orders  would  settle  nothing  as  to  their  rights 
and  position.  A  similar  situation  was  presented  in 
Edwards  v.  Root ,  22  App.  D.  C.  419,  where  an  Army 
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officer  sought  mandamus  against  the  Secretary  of 

I  O  .  2 1  '  ' '  i  ‘  ■  i  >  >  '•  A  ■ 1  v  ‘  ■  <  ■  v\  \  i '  ’  ■  ^  i/T>\  f 

War  to  compel  the  entry  of  his  name  at  a  particular 
place  in  the  Army  Register.  The  court  said  (p.  431) : 

“  But  his  rank  as  shown  by  the  Official  Army 

Register  is  conclusive  of  no  such  right  of  pro¬ 
motion.  The  mere  designation  of  lineal  or  rela¬ 
tive  rank  in  the  Official  Army  Register  does 
not  fix  and  determine  his  rank  in  the  Army 
and  his  right  to  promotion.  That  right  de¬ 
pends  upon  other  conditions.  It  is  true,  the 
Official  Army  Register  is  an  official  record  of 
the  War  Department  that  furnishes  evidence 
of  the  rank  and  status  of  officers  in  the  various 
grades  and  classes  of  the  officers  in  the  Army 
organization;  but  it  does  not  per  se  establish 
and  determine  any  right  to  particular  rank, 
much  less  to  promotion.  This  latter  right 
depends  upon  quite  different  conditions  and 
apart  from  the  evidence  furnished  by  the 
Official  Army  Register.” 

It  is  submitted,  therefore,  that  even  if  relators’ 
discharge  and  retirement  were  respectively  void, 
mandamus  is  not  their  proper  remedy.  If,  on  the 
other  hand,  the  action  taken  was  valid,  even  though 
irregular,  even  though  undeserved  and  unjust,  re- 

*  *k  -  '  *  -  ill)  «  \  \  •  »  ii  l  <  i  i  /  O  j 

lators  have  in  fact  been  removed  from  office  and  the 

-  •  1  *  J  r'**rTM**r-  ilHl  111  J  .  J  i  i  ]  ill  }  ;  9 1 .  j  1 1  /f|Jj  ft ) 

vacancies  thus  created  can  be  filled  only  by  nomi- 

1  4  *  *  *  •'  *  — 1  ♦  r  **  ii !  j  / 1 }  f ^  l Jr*  [  uJU  r 

nation  by  the  President,  confirmation  by  the  Senate, 
and  appointment  in  the  usual  way. 

Mimmack  v.  United  States ,  97  U.  S.  426. 

McEIrath  v.  United  States,  102  U.  S.  426. 

Blake  v.  United  States,  103  U,  S.  227, 

United  States  v.  Corsonf  114  U.  S.  619. 

Miller  v.  United  States,  19  C.  Cls.  338. 
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Montgomery  v.  United  States ,  19  C.  Cls.  370. 

Bennett  v.  United  States,  19  C.  Cls.  379. 

Paten  v.  United  States ,  19  C.  Cls.  389. 

McBlair  v.  United  States ,  19  C.  Cls.  528. 

Vanderslice  v.  United  States ,  19  C.  Cls.  480. 

4  Ops.  Atty.  Gen.  60S. 

12  Ops.  Atty .  Gen.  555. 

It  is  obvious  that  this  court  can  not  by  mandamus 
compel  the  President  to  nominate,  or  the  Senate  to 
confirm  the  relators,  nor  do  they  ask  it  to  do  so. 

The  argument  under  this  branch  of  the  case  may 
be  thus  restated.  Relators  are  now  de  jure  either 
in  office  (that  of  colonel  of  Infantry)  or  out  of  office. 

If  in  office,  the  only  thing  of  which  they  have  been,  or 
are  being  unlawfully  deprived  is  their  pay;  and  that, 
neither  this  court,  nor  the  lower  court  can  give  them, 
though  the  Court  of  Claims  can.  If,  on  the  other 
hand,  they  are  de  jure  on  the  retired  list,  no  court 
can  restore  them  to  actice  office;  the  President  and 
Senate  alone  may  do  so. 

2.  Moreover  the  relators  having,  in  effect,  ad¬ 
mitted  their  unfitness  in  fact  to  remain  in  the  Army 
(supra,  p. — ),  their  restoration  will  not  be  commanded 
because  of  any  defect  in  the  elimination  proceedings. 

As  this  court  said  8th  November,  1920,  in  Payne  v. 

Olson ,  48  Wash.  L.  R.  786,  788 : 

“  Mandamus  is  never  issued  where  it  would  be 
likely  to  further  a  wrong  or  cause  an  injustice. 

“It  issues  *  *  *  ‘  not  to  direct  an  act 
which  will  work  a  public  or  private  mischief 
or  will  be  within  the  strict  letter  of  the  law, 
but  in  disregard  of  its  spirit.” 
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D. 

RELATORS  HAD  ANOTHER  ADEQUATE  REMEDY. 

It  is  elementary  that  mandamus  will  not  be  granted 
to  a  petitioner  who  has  another  adequate  remedy. 
As  said  by  Chief  Justice  Marshall  in  Marbury  v. 
Madison,  1  Cranch.  137,  169,  “The  person  applying 
for  it  must  be  without  any  other  specific  and  legal 
remedy.”  See  also,  among  many  authorities: 

In  re  Atlantic  City  R,  R.,  164  U.  S.  633; 

In  re  Morrison ,  147  U.  S.  14,  26 ; 

Ex  parte  Union  Steamboat  Co,,  178  U.  S.  317 ; 
In  re  Huguley  Mjg.  Co,,  184  U.  S.  297. 

U.  S .  v.  DaeU,  172  U.  S.  576,  382. 

Lochren  v.  Long,  6  App.  D.  C.  486. 

Edwards  v.  Root,  22  App.  D.  C.  419. 
Dunkley  v.  Ewing,  42  App.  D.  C.  176,  179. 
Le  Crone  v.  McAdoo,  48  App.  D.  C.  181, 186. 
Moore  v.  U.  S ,,  40  App.  D.  C.  591. 

It  has  been  called  a  last  resort  when  other  remedies 
fail.  ( State  v.  McCracken,  60  Mo.  App.  650.) 

III. 

IF  RELATORS  WERE  EVER  ENTITLED  TO  WRITS  OF 
MANDAMUS,  THEY  ARE  HO  LONGER  SO  ENTITLED; 
IH  FACT,  THEY  HAD  CEASED  TO  BE  SO  ENTITLED 
BEFORE  THE  ENTRY  OF  JUDGMENTS  BELOW. 
GRANTING  ORDERS  FOR  WRITS  UNDER  THESE 
CIRCUMSTANCES  WAS  MANIFEST  AND  REVERSIBLE 
ERROR. 

A. 

RELATORS’  RESPECTIVE  TERMS  07  OFFICE  EXPIRED 
4  MARCH,  1921,  BY  LIMITATION  OF  STATUTE.  THEIR 
RIGHT  TO  WRITS  RESTORING  THEM  TO  SUCH  OFFICES 
COULD  NOT  EXTEND  BEYOND  THAT  DATE. 

Little  need  be  added  on  this  subject  to  what  is 
revealed  in  the  statement  of  facts  (supra,  pp.  15-17, 
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23,  24).  The  controlling  provisions  of  the  Constitu¬ 
tion  (art.  2,  sec.  2,  clause  3)  and  of  section  51  of  the 
Army  reorganization  act  are  there  set  forth  and  need 
not  be  repeated.  rA 

Taking  as  a  basis  only  (1)  the  Constitution,  (2)  the 
fact  that  these  officers  were  appointed  to  the  offices^ 
the  right  to  which  is  the  subject  of  these  actions,  in 
July,  1920,  during  a  recess  of  the  U.  S.  Senate,  and 
(3)  that  they  were  not  confirmed  by  the  Senate  and 
do  not  so  allege  in  their  petitions;  the  deduction 

..  r  T  .  »  f  t 

follows  as  certainly  as  day  follows  night  that  their 
terms  of  office  or,  as  the  Constitution  expresses  it, 

their  “ commissions  *  *  *  expire’ ’  (expired)  “at 

•  *  ' 

the  end  of  their  next  session,”  viz,  that  of  the  Senate, 
which  occurred  4  March,  1921. 

This  court  will  take  judicial  notice  of  the  facts 
(a)  that  in  July,  1920,  the  pleaded  time  of  appoint¬ 
ment,  the  Senate  was  not  in  session;  ( b )  that  its  next 
session  expired  4  March,  1921;  and,  even  were  the 
failure  of  confirmation  not  pleaded,  as,  in  effect,  ijb 
is;  (c)  that  the  relators  were  not  confirmed  by  the 

o  ^  38  QT  .  ASLO.tfA  H  /T  0  Afl  _  If  Ti 


Senate.  The  expiration  of  the  session  is  also  de- 
ducible  from  statute.  (Sec.  1  of  act  of  June  4,  1914; 

38  Stat.  384,  R.  S.  25;  23  Ops.  Atty.  Gen.  599,  603.) 

* 

The  offices  consequent  upon  these  recess  appoint¬ 
ments  were  entirely  separate  and  distinct  from  the 
offices  which  the  rela^Sr^uld  have^a^§|^  .in 
virtue  of  nomination,  confirmation,  and  appointr 
ment  pursuant  to  confirmation,  if  they  had  thus 
been  confirmed  and  appointed.  ^  ^  n!  bofaevsi 
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In  re  Marshalshipfor  Alabama ,  20  Fed.  379, 

'8HOTA»iajr  **0  aOHAHD  &HT  WOH8  OT  THCIJI  EHT 

H0J1AM  * 8i7TATa 

2  Ops.  Atty.  Gen.  333,  336.  1*5***®  S^T 

The  colonelcies  to  which  these  relators  have  been 

1  *  •  ii jin  rf  v 3  ft  .it**.  ro  fe'fov/Hdii  iiotih^xx) 

ordered  “restored”  by  the  judgments  appealed  from, 
were  offices  which,  under  the  Constitution,  could  not 

DY\  ;j.  >  <H<  iO  PJJOjn  t.’VHiO  rtf 

endure  longer  than  4  March,  1921.  The  action  of 

■  |  '  1 1 ,  )  ( )  1)0 l i >  )II I  r  ;<  J <Yl  (  J  m  J  ’  '  1 

the  lower  court  was  analogous  to  that  of  its  com¬ 
manding  the  Secretary  of  the  Navy  to  “restore”  a 
naval  officer  to  the  obsolete  office  of  commodore, 
if  the  court  had  done  so. 

“I  i  \  ^Ay][\  i  *  ^ f  h  /  j  ( i  f  i  I  j  *  f  i  \i  j  (  4 )  s  *  t  i )  |  y  f  1*1  1 ^ft  _f  A  .|T  j* 

But  section  51  of  the  reorganization  act  (41  Stat. 
759,  786),  which  is  a  reenactment,  at  least  in  spirit 

tflllfllOw  ^1  iff  C)if  i  >  •  .  J  .  i4A.|n 

and  purpose,  of  Revised  Statutes  1769,  makes  the  in¬ 
evitable  conclusion  of  this  court  still  more  obvious. 
It  says  in  unmistakable  language  that  the  appoint¬ 
ments  of  these  relators  described  in  their  petitions 
(the  benefit  of  which  appointments,  the  lower  courts 
holds  them  to  be  still  entitled  to.)  )l-,  ; ;  >  ^  fl 

“  Shall  terminate  upon  acceptance  after  con¬ 
firmation  *  *  *  or  on  March  £fyrl9£l, 
edf  x f o  ? stills linocskifimxed Krt ^ ; x i 1 1 i ; ^>t< ^  lo 

The  indisputable 'fact  is  that  neither  of  these  re¬ 
lators  has  accepted  after  confirmation;  it  is  therefore 
equally  indisputable,  under  the  pleadings,  that  the 
offices  incident  to  the  appointments  alleged  in  the 


petitions  expired,]  in; accordance  with  the  express 
mandate  of  Congress,  4  March*  1921,  and  that  neither 
the  courts!  nor  any  body  poiithh;<£FC?pt  r  Qftflglfgsp 
itself,  is  competent  to  k?ep, ,  rehttprsf, { 
after  4  March,  ooiiBlqdaaB  bum  ^nsmitiiioqqa 


THE  BIGHT  TO  SHOW  THE  CHANGE  OF  RELATORS’ 
STATUS  4  MARCH,  1031,  NEABLY  SIX  WEEKS  AFTER 
THE  BAKER  ANSWERS  WERE  FILED,  BY  SUITABLE  NEW 
AVERMENTS  WAS  A  STRICT  LEGAL  RIGHT. 

The  desired  answers  of  Mr.  Weeks,  which  he  re¬ 
peatedly  attempted  to  interpose,  contained  what 
were,  in  effect,  pleas  of  puis  darrein  continuance . 

This  was  the  proper  method  of  acquainting  the 
court  with  the  new  status  of  4  March,  1921,  fatal,  of 
course,  to  the  granting  of  mandamus;  at  least  in  so 
far  as  any  facts  might  be  involved  of  which  the  court 
was  not  at  liberty  to  take  judicial  notice  (Thomp¬ 
son  v.  United  States ,  103  U.  S.  480,  483). 

In  a  proper  case,  such  as  this,  a  litigant  is  demand¬ 
ing  a  right ,  rather  than  invoking  the  discretion  of  the 
court,  when  he  seeks  leave  to  make  new  averments 
in  the  nature  of  a  plea  of  puis  darrein  continuance. 
(31  Cyc.  493,  494  and  cases  cited.) 

It  is,  nevertheless,  believed  that  the  lower  court 
ought  to  have  taken  judicial  notice  of  all  the  mate¬ 
rial,  new  facts.  And  if  not,  surely  under  section  51 
of  the  reorganization  act,  the  burden  was  on  the 
relators  after  4  March,  1921,  to  show  by  supple¬ 
mental  pleading  the  material  facts  to  support  their 
contention  (if,  indeed,  they  are  relying  upon  it)  that 
they  are  entitled  to  office  in  virtue  of  nomination, 
confirmation,  appointment  pursuant  to  confirma¬ 
tion,  and  “  acceptance  after  confirmation.”  Even 
confirmation  would  not  have  supported  such  new 
contention,  hitherto  not  pleaded,  unless  followed  by 
appointment  and  acceptance  thereof. 
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c. 

THE  FACT  THAT  AT  THE  TIME  WHEN  THE  APPEAL  IB 
CONSIDERED  BT  THIS  COURT,  THERE  IS  NO  RIGHT  TO  A 
WRIT  IS  ENOUGH  TO  REQUIRE  A  REVERSAL. 

This  is  true  even  in  cases  (unlike  the  present  cases) 
in  which  the  changed  situation  that  has  brought  to 
an  end  the  relator's  right  to  mandamus,  has  occurred 
during  the  pendency  of  the  appeal  before  this  court. 

HeitmuUer  v.  Stokes  (U.  S.  Supreme  Ct., 
16  May,  1921),  49  Wash.  L.  R.  452. 

Payne  v.  Hearst  (App.  D.  C.,  6  Dec.,  1920), 
49  Wash.  L.  R.  23. 

IV. 

THE  JUDGMENTS  BELOW  WERE  INVALIDATED  BT 
FATAL  EERORS  DURING  THE  COURSE  OF  THE  LITI¬ 
GATIONS,  SO  THAT  RELATORS’  RIGHTS  TO  MAN¬ 
DAMUS,  IF  SUCH  RIGHTS  HAVE  EXISTED  OR  EXIST, 
HAVE  NOT  BEEN  JUDICIALLY  ESTABLISHED. 

Errors  falling  within  the  present  group  consist  (a) 
in  entering  judgment  without  obtaining  jurisdiction 
of  the  person  of  Mr.  Weeks,  (6)  in  denying  to  Mr. 
Weeks  the  legal  rights  of  a  new  party  defendant,  to 
wit,  the  right  to  plead  and,  in  any  event,  (c)  in  refus¬ 
ing  to  permit  Mr.  Weeks  to  amend  Mr.  Baker's 
answers. 

A. 

JURISDICTION  OF  THE  PRESENT  SECRETARY  OF  WAR 

HAS  NEVER  BEEN  ACQUIRED. 

Mr.  Weeks,  the  present  Secretary  of  War,  showed 
by  affidavit  that  he  has  not  been  served  with  any 
process,  or  with  any  order  of  the  lower  court  in  the 
nature  of  process,  and  has  not  authorized  any  appear- 
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ance,  other  than  a  special  appearance,  to  be  made 
for  him. 

Upon  Mr.  Baker's  ceasing  to  be  Secretary,  the 
present  actions  must  have  abated  ( U.  S.  v.  BoutweU, 
17  Wall.  604;  U.  S.  v.  Butterworth ,  169  U.  S.  600,  604), 
even  if  relators  and  the  outgoing,  and  incoming  Sec¬ 
retary  and  the  court  had  all  united  in  one  purpose  to 
continue  and  prevent  their  abating  ( Pullman  Co.  v. 
Croom,  231  U.  S.  571,  575;  Le  Crone  v.  McAdoo ,  253 
U.  S.  217);  except  for  the  act  of  February  8,  1899 
(30  Stat.  822),  which  in  terms  empowered  the  court 
to  “ allow  the  same  to  be  maintained  against"  Mr. 
Weeks. 

Manifestly  this  statutory  language  did  not  clothe 
the  court  with  power  to  launch  its  peremptory  writs 
of  mandamus  against  Mr.  Weeks,  without  causing 
process  or  notice  to  be  served  upon  him  and  without 
according  him  his  day  in  court  for  the  determination 
of  the  question  of  whether  the  right  to  the  writ  has 
been  established. 

Before  February  8,  1899,  the  courts  had  power  to 
allow  a  similar  action  to  be  maintained,  under  like 
circumstances  against  a  Secretary  of  War,  but  not  to 
allow  an  action  already  begun  against  his  predecessor 
to  be  so  maintained.  But  the  statute  did  not  pur¬ 
port  to  alter,  and  it  did  not  alter,  the  fundamental 
principle  of  Constitutional  law  (as,  of  course,  it  could 
not)  that  in  allowing  any  party  plaintiff  to  maintain 
an  action  against  a  party  defendant  for  the  purpose 
of  awarding  final  relief  against  the  latter,  the  court 
must  see  to  it  that  it  bring  in,  by  process  or  notice,  and 
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thus  acquire  jurisdiction  over  the  person  of  the  party 
defendant,  and  give  the  latter  his  day  in  court. 

That  Congress  intended  the  court  to  acquire  juris¬ 
diction  over  the  person  of  the  successor  in  office  in  the 
usual  way  is  persuasively  indicated  by  two  circum¬ 
stances  : 

(1)  The  act,  itself,  expressly  limits  the  power  of 
the  court  to  permit  the  same  action  to  be  maintained 
against  the  successor  to  cases  in  which  a  supple¬ 
mental  petition  or  a  motion  to  that  end  shall  have  been 
filed.  The  manifest  intent  of  authorizing  a  supple¬ 
mental  petition  was  inter  alia  to  enable  the  name  of 
the  person  from  whom  relief  was  desired  to  be  in¬ 
serted;  and  what  would  the  prayer  of  such  a  petition 
be?  Evidently  that  the  successor  in  office  be  named 
as  defendant  and  be  required  to  show  cause  why  his 
official  action  should  not  be  coerced  by  means  of  the 
writ.  It  can  not  be  supposed  that  the  successor  in 
office  should  not  only  not  be  served  with  any  rule  to 
show  cause  or  other  process,  but  also  that  he  should 
not  have  notice  of  the  filing  of  the  supplemental 
petition  or  motion  with  intent  to  cast  upon  him  the 
burdens  of  a  party  defendant. 

( 2)  There  can  be  no  doubt  that  in  passing  the  act 
of  February  8,  1899,  Congress  intended  to  profit  by 
the  advice  which  the  U.  S.  Supreme  Court  gave  it 
March  21,  1898,  in  the  case  of  U.  S.  ex  ret.  Bemardin 
v.  Butterworth  (169  U.  S.  600,  605).  What  the  court 
advised  was  a  statute — 

“  enacting  that,  in  the  case  of  suits  against  the 
heads  of  departments  abating  by  death  or 


resignation,  it  should  be  lawful  for  the  suc¬ 
cessor  in  office  to  be  brought  into  the  case  by 
petition  or  some  other  appropriate  method/ 7 

(a)  Where  new  parties  defendant  are  added  (whether 
in  substitution  for  other  parties  or  not),  process 
against  such  new  parties  is  necessary. 

No  reason  can  be  suggested  why  a  newly  added 
party  should  not  have  the  same  protection,  safeguards, 
and  rights  as  if  he  had  been  joined  as  a  party  ab 
initio.  And  the  cases  so  hold. 

Ex  parte  Indiana  Transp.  Co.,  244  U.  S.  456. 

Kipley  v.  Park  Realty  Co.,  200  S.  W.  750,  755. 

Glover  &  Son  v.  Abilene  Milling  Co.,  116 
S.  W.  1112. 

White  v.  Johnson ,  27  Ore.  282;  50  Am.  S. 
Rep.  726,  736,  739. 

Thompson  v.  Allen ,  86,  Mo.  85. 

Robinson  v.  Thomas ,  123  App.  Div.  412,  107 
N.  Y.  S.  1110,  1112;  131  App.  Div.  494,  115 
N.  Y.  S.  921. 

Flint  R.  Steamboat  Co.  v.  Roberts ,  2  Fla.  102, 
48  Am.  Dec.  178. 

Glover  v.  Abilene  Milling  Co.  (Kans.),  116 
S.  W.  1112,  1113. 

32  Cyc.  424  n.  21. 

20  R.  C.  L.  696,  sec.  34  n.  7,  9. 

Taylor,  Due  Process  of  Law,  sec.  137. 

Substitution  of  a  new  party  defendant  for  a  de¬ 
fendant  who  is  to  be  exonerated  from  further  con- 
nectiop  with  the  litigation  must,  of  course,  be  gov¬ 
erned  by  the  same  rule. 

There  are,  in  general,  two  well-recognized  methods 
of  substitution  of  one  party  defendant  for  another. 


to  wit,  (1)  the  more  formal  method  of  obtaining 
leave  to  file,  and  filing  an  amended  declaration,  com¬ 
plaint,  bill,  petition,  or  other  initial  pleading  of  the 
actor  in  the  cause,  and  of  issuing  process  thereon 
against  the  substituted  defendant;  and  (2)  the  less 
formal  method  of  moving  for  an  order  of  substitution 
and  serving  notice  of  motion  personally  on  the  person 
who  is  sought  to  be  substituted.  In  the  latter  event, 
the  courts  have  occasionally  treated  personal  service 
of  the  notice  of  motion  as  equivalent  to  the  service 
of  process. 

Sturtevant  v.  Milwaukee  Railway,  11  Wis.  61. 

Toy  v.  San  Francisco  Railroad,  76  Cal.  542; 

17  Pac.  700. 

2  Abbott’s  New  Practice  (1888  Ed.),  521, 

522;  Forms  Nos.  1089,  1090. 

20  Enc.  PI.  &  Pr.  1054,  par.  4. 

The  language  of  the  nonabatement  act  of  Feb.  8, 
1899  (30  Stat.  822),  is  at  least  suggestive.  It  con¬ 
ditions  the  power  of  the  court  to  allow  the  pending 
action  to  be  “maintained”  against  the  successor  in 
office  by  the  requirement  that  it  shall  be  done  “on 
motion  or  supplemental  petition  filed.”  The  indi¬ 
cation  seems  to  be  that  Congress  has  authorized 
either  of  the  two  methods  above  described  and  has 
required  one  of  them.  The  possibility  that  Congress 
may  have  intended  to  authorize  substituting  a 
successor  in  office  for  his  predecessor  without  process 
or  notice  in  the  nature  of  process,  on  the  theory  that 
mandamus  is  an  action  against  all  present  and  future 
incilmbents  of  the  office  in  question,  is  wholly  un- 
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tenable  for  at  least  two  reasons:  (1)  The  estab¬ 
lished  Federal  theory  is  the  very  antithesis  of  that 
just  stated.  The  fact  that  it  is  so  was  brought  to 
the  attention  of  Congress  in  Bemardin  v.  Butter- 
worth  (169  U.  S.  600,  605),  the  decision  which,  in 
effect,  made  the  request  with  which  Congress  com¬ 
plied  by  enacting  the  nonabatement  act.  If  Con¬ 
gress  had  intended  to  alter  the  established  Federal 
theory  of  the  nature  of  mandamus,  it  would  have 
given  unmistakable  expression  of  its  will.  (2)  The 
nonabatement  act  is  not  confined  in  scope  to  man¬ 
damus.  It  applies  to  every  case  of  substitution 
where,  in  justice,  an  action  against  a  public  officer 
ought  not  to  abate. 

(b)  No  rule  peculiar  to  mandamus  permits  a  suc¬ 
cessor  in  office  to  be  subjected,  in  an  action  for 
mandamus,  to  the  burdens  of  a  party  defendant 
without  process  or  its  equivalent. 

If  mandamus  could  be  regarded  as  directed  against 
the  office  and  all  present  and  future  incumbents 
thereof,  a  successor  in  office  might  be  deemed  to  be 
in  privity  with  his  predecessor  or  to  be  his  representa¬ 
tive;  and  on  this  theory,  it  might  be  arguable  that 
new  process  was  unnecessary.  Indeed,  a  mere 
“suggestion”  of  the  change  in  the  incumbent  of  office 
might  possibly  satisfy  the  requirements.  Such  a  view 
that  new  process  is  not  essential  has,  however,  been 
rejected  in  the  majority  of  jurisdictions  in  which  the 
conception  of  the  nature  of  mandamus  above  re¬ 
ferred  to  (that  of  its  being  essentially  an  action 
against  the  office  and  all  incumbents  thereof)  is 
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entertained.  In  the  Federal  courts,  such  a  con¬ 
ception  has  never  found  foothold;  the  well-estab¬ 
lished  doctrine  being  that  mandamus  is  directed 
against  the  individual  not  against  his  office,  and  this 
doctrine  is  just  as  strongly  insisted  on  after  the  act 
of  February  8,  1899,  as  before. 

Pullman  Co .  v.  Croom ,  231  U.  S.  571,  575. 

Richardson  v.  McChesneyy  218  U.  S.  487. 

Pullman  Co.  v.  Knotty  243  U.  S.  447. 

Marshall  v.  Dyey  231  U.  S.  250. 

Le  Crone  v.  McAdooy  253  U.  S.  217. 

Shaffer  v.  Howard ,  249  U.  S.  200. 

Stranahan  v.  State  Canvassers ,  32  Mont.  13; 

4  Ann.  Cas.  73,  75  note. 

See  also  Knights  v.  Burrell  (Mass.)  128  N.  E. 

637,  638. 

The  Act  of  1899  does  indeed  permit  the  successor 
in  office  to  be  brought  into  court  as  a  new  party  de¬ 
fendant,  but  there  is  no  intimation  in  any  of  these 
cases  that  that  statute  alters  the  nature  of  the  liability 
or  obligation  of  an  officer,  upon  which  actions  to  con¬ 
strain  his  official  conduct  are  based. 

A  clear  indication  of  the  views  of  the  U.  S.  Supreme 
Court  on  this  point  is  found  in  the  earliest  mandamus 
action  which  it  reviewed  after  the  act  of  February  8, 
1899,  was  passed.  (New  Mexico  ex  rel.  Caledonian 
Coal  Co.  v.  Bakery  196  U.  S.  432,  442.) 

The  Caldeonian  Coal  Company  had  commenced  an 
action  against  the  Atchison  Railroad  in  the  District 
Court  of  New  Mexico,  of  which  Benjamin  Baker  was 
Judge.  Upon  allegations  showing  that  Judge  Baker 
declined  to  assume  jurisdiction  of  and  to  proceed 
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with  the  cause,  the  coal  company  petitioned  for 
mandamus.  After  judgment  in  mandamus  and 
pending  an  appeal,  Judge  Baker  was  succeeded  by 
Judge  Abbott.  The  latter  formally  waived  service 
of  a  summons  or  other  process  upon  him  and  con¬ 
sented  to  the  cause  being  heard  on  the  record  already 
made  or  to  becoming  a  party  respondent  therein. 
Mr.  Justice  Harlan  said : 

“In  view  of  the  reasons  assigned,  in  the 
Boutwell  case,  for  the  inability  of  the  court,  in 
mandamus  proceedings,  to  substitute  an  exist¬ 
ing  public  officer  as  a  party  in  the  place  of  his 
predecessor,  who  had  ceased  to  be  in  office,  we 
perceive  no  reason  why,  under  the  act  of  1899, 
the  successor  of  Judge  Baker  may  not  be  now 
made  a  party  in  his  stead.  Certainly,  the 
statute  authorizes  that  to  be  done,  if  in  the 
judgment  of  the  court,  there  is  a  necessity  for 
such  action  in  order  to  obtain  a  settlement  of 
the  legal  question  involved.  We  think  such  a 
necessity  exists  in  this  case,  and  as  Judge 
Abbott  waives  any  formal  summons  and  consents 
to  the  substitution  of  his  name  in  place  of  that  of 
Judge  Baker,  the  motion  of  appellant  is 
granted,  and  such  substitution  is  ordered  to 
be  and  is  now  made,  subject,  however,  to  the 
condition  that  he  shall  not  be  liable  for  any 
costs  prior  to  this  date. 

Is  it  conceivable  that  Mr.  Harlan  would  thus  have 
predicated  his  reasoning  upon  the  waiver  and  consent 
of  the  successor  in  office,  if  it  was  in  fact  his  view  that 
the  cause  could  properly  proceed  against  such  succes¬ 
sor  without  summons  or  notice  of  motion  of  substitu- 
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tion  and  without  waiver  or  consent  dispensing  with 
such  summons  or  notice  No  one  who  has  read  many 
of  the  opinions  of  Mr.  Justice  Harlan  could  think  so. 

That  process  or  notice  in  the  nature  of  process,  un¬ 
less  waived,  is  necessary  before  proceeding  to  hearing 
or  final  judgement  of  mandamus  against  a  successor 
in  office  seems  well  established. 

The  Secretary  v.  McGarrahan,  9  Wall  298, 
313. 

Hitchman  Coal  Co.  v.  Mitchell ,  245  U.  S, 
229,  234. 

Knights  v.  Burrell  (Mass.)  128  N.  E.  637,  638. 
Fox  v.  Trinidad  Waterworks ,  7  Colo.  app. 
401;  43  Fac.  1051. 

State  ex  rel.  Williams  v.  Bloxham,m42  Fla. 
501;  28  So.  762. 

People  ex  rel.  Broderick  v.  Morton,  156  N.  Y. 
136;  41  L.  R.  A.  231. 

People  ex  rel.  La  Chicotte  v.  Best ,  187  N.  Y. 
1,  8;  10  Ann.  Cas.  58. 

People  ex  rel.  Walker  v.  Aheam ,  200  N.  Y. 
146;  93  N.  E.  472. 

People  ex  rel.  Lazarus  v.  Coleman,  99  App. 
Div.;  91  N.  Y.  S.  432,  435. 

Eureka  Pipe  Line  v.  Riggs,  75  W.  Va.  358; 
83  S.  E.  1020,  1024. 

Ex  parte  Tinkum,  54  Cal.  201. 

Stale  v.  Guthrie ,  17  Neb.  113 ;  22  N.  W.  77,  78. 
Parks  v.  Hays ,  11  Colo.  App.  415;  53  Pac. 
893,  899. 

Ott  Hardware  Co.  v.  Holmberg  (Cal.  App.), 
179  Pac.  422. 

People  ex  rel.  1U.  Midi.  Ry.  v.  Supervisor, 
100  Ill.  332. 
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Ross  v.  Lane ,  11  Miss.  (3  Smedes  &  M.) 
695,  714. 

State  v.  Gates,  22  Wis.  210. 

Ex  parte  Peterson ,  33  Ala.  74,  77. 

Stone  v.  Bell ,  35  Nev.  240;  129  Pac.  458,  459. 

In  The  Secretary  v.  McGarrahan ,  supra,  Mr.  Justice 
Clifford,  delivering  the  judgment  of  the  U.  S.  Supreme 
Court,  said: 

“ Service  was  made  upon  O.  H.  Browning, 
Secretary  of  the  Interior;  but  the  fact  is  con¬ 
ceded,  or  not  denied,  that  he  had  resigned 
and  gone  out  of  office  four  months  before  the 
decision  of  the  court  was  announced.  *  *  * 
The  court  gave  judgment  against  him  as  if 
he  were  still  in  office,  and  decreed  that  the 
writ  of  mandamus  should  be  directed  to  him 
and  to  his  successor  in  the  office.  *  *  * 
The  present  Secretary  may  well  complain  that 
he  is  adjudged  to  be  in  default,  though  he 
never  refused  to  allow  the  relator  to  purchase 
the  land,  and  that  the  judgment  was  rendered 
against  him  without  notice  and  without  any 
opportunity  to  be  heard.  Notice  to  the  de¬ 
fendant,  actual  or  constructive,  is  essential  to 
the  jurisdiction  of  all  courts,  and  the  better 
opinion  is  that  a  judgment  rendered  without 
notice  may  be  shown  to  be  void,  when  brought 
collaterally  before  the  court  as  evidence.” 

The  Secretary  v.  McGarrahan,  9  Wall.  298, 
313. 

Every  word  of  this  passage  applies  with  equal 
force  after  the  enactment  of  the  act  of  February  8, 
1899,  as  it  did  when  Mr.  Justice  Clifford  spoke. 
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In  New  York  State,  there  is  no  statute  prescribing 
the  mode  of  procedure  in  cases  in  which  an  action 
of  mandamus  may  properly  be  continued  against 
certain  successors  in  office.  (People  ex  rel.  Hatch  v. 
Lantry ,  88  App.  Div.  583;  85  N.  Y.  S.  193.) 

The  New  York  Court  of  Appeals  nevertheless  held 
that  there  must  be  process  against  successors  in  office 
of  the  class  above  referred  to  and  such  process  as  is 
required  by  section  1930  of  the  N.  Y.  Code  of  Civ. 
Proc.  which  relates  to  other  matters. 

Broderick  v.  Morton,  supra . 

La  Chicotte  v.  Best,  supra . 

In  Fox,  Treas .,  v.  Trinidad  Waterworks  (7  Colo.  App. 
401,  43  Pac.  1051),  mandamus  was  sought  to  compel 
Fox,  the  treasurer  of  the  city  of  Trinidad,  to  honor 
certain  warrants  representing  compensation  for  water 
furnished  to  the  city.  The  case  came  to  trial  May  7, 
1895,  on  the  merits;  the  city  and  the  defendant  being 
represented  by  the  corporation  counsel.  The  term  of 
office  of  Fox  had,  however,  expired  within  the  pre¬ 
ceding  fortnight  and  Branson  had  succeeded  him  as 
treasurer.  By  final  judgment,  however,  the  court 
ordered  a  peremptory  writ  against  both  Fox  and 
Branson.  Upon  appeal,  the  Colorado  Court  of  Ap¬ 
peals  reversed  the  judgment,  saying: 

“No  attempt  was  made  to  bring  Branson 
into  the  litigation,  notwithstanding  it  clearly 
appeared  on  the  hearing  that  Fox  was  out  of 
office  and  Branson  in,  and  in  custody  of  the 
particular  fund  which  was  sought  to  be  reached 
by  these  proceedings.  *  *  * 
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Service  of  process  of  some  description,  either 
actual  or  constructive,  is  by  all  courts  held 
indispensable  to  the  exercise  of  jurisdiction 
over  the  person.  A  constructive  service  may 
be  sometimes  as  effectual  to  confer  upon  the 
court  power  to  enforce  its  judgments  as  the 
actual  service  of  a  writ.  If  this  be  ever  true, 
the  present  case  presents  none  of  the  condi¬ 
tions  essential  to  the  application  of  the  prin¬ 
ciple.  These  proceedings  were  by  way  of 
mandamus,  to  compel  the  custodian  of  a  par¬ 
ticular  fund  to  apply  it  to  the  satisfaction  of 
warrants  which  the  petitioners  held.  The  ex¬ 
istence  of  the  fund  was  established.  The  reg¬ 
ularity  of  the  warrants  can  not  be  questioned 
on  this  hearing,  the  title  of  the  petitioners  is 
not  disputed,  and  it  therefore  follows  the 
claimants  were  entitled  to  relief ;  and  the  only 
inquiry  is  whether  they  succeeded  in  giving  the 
court  jurisdiction  to  enforce  that  relief  by  the 
appropriate  judgment.  We  recognize  a  very 
wide  distinction  between  certain  decisions  of 
the  Supreme  Court  of  the  United  States  and 
those  of  some  State  courts  under  analogous 
conditions.  *  *  *  A  very  broad  distinc¬ 
tion  is  recognized  even  by  that  court  between 
cases  where  the  duty  is  a  personal  one  and 
where  it  is  to  be  performed  in  a  representative 
capacity,  and  the  person  on  whom  the  writ  is 
served  really  stands  as  and  for  the  corporation, 
whose  officer  he  is  and  whose  duty  may  be 
termed  a  continuing  one,  and  therefore  en¬ 
forceable  against  the  successor  in  office,  as  well 
as  against  the  individual  toward  whom  the 
writ  was  originally  directed.  ( Commissioners 
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v.  Sellew ,  99  U.  S.  624;  Thompson  v.  t/.  S., 
103  U.  S.  480.) 

The  courts  of  the  different  States  do  not, 
as  a  rule,  recognize  the  distinction  which  is 
thoroughly  settled  in  the  Federal  jurisdiction 
by  these  adjudications.  It  must  be  con¬ 
ceded,  as  a  general  proposition,  the  State 
courts  hold  that  suits  do  not  abate,  whether 
the  duty  be  a  personal  one,  or  one  to  be  per¬ 
formed  on  behalf  of  a  corporation,  whose 
representative  the  individual  may  be  against 
whom  the  suit  is  brought.  We  are  not  par¬ 
ticularly  concerned  with  this  very  close  and 
narrow  distinction  between  the  cases,  since, 
according  to  our  view,  whether  the  suits  do  or 
do  not  abate ,  a  judgment  may  not  be  rendered 
against  the  successor ,  unless ,  in  some  way,  he 
is  brought  within  the  jurisdiction  of  the  court 
*  *  * 

The  only  remaining  inquiry  is  whether  it 
was  essential  to  make  Branson  a  party  to  the 
proceedings  in  order  to  obtain  a  judgment 
against  him.  We  can  not  conclude  otherwise. 
No  argument  ab  inconvenienti  can  be  drawn 
from  the  situation.  The  suit  was  begun 
during  the  continuance  of  Fox’s  term,  but  the 
actual  trial  was  had  after  he  had  gone  out  of 
office,  and  after  his  successor  had  come  into 
possession  of  the  funds  sought  to  be  reached 
by  the  proceeding.  All  these  facts  appeared 
on  the  trial,  and  were  probably  known  to  the 
litigants  before  the  case  was  actually  heard. 
The  possibility  of  issuing  a  second  alternative 
writ,  and  bringing  Branson  in,  was  clearly 
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open  to  the  petitioners.  To  pursue  this  course 
would  neither  have  deprived  them  of  a  remedy, 
nor  resulted  in  any  substantial  delay.  Under 
the  existing  circumstances,  the  court  would 
have  ordered  him  to  answer  instanter,  and 
the  case  would  have  proceeded  to  judgment 
with  all  reasonable  and  convenient  speed.  A 
critical  examination  of  the  authorities  which 
have  been  cited  shows  an  almost  universal 
admission  of  the  propriety  and  the  necessity 
of  pursuing  this  course  in  cases  of  this  descrip¬ 
tion.  (High,  Extr.  Rem.  §440  et  seq.; 
Mechem.  Pub.  Off.  §940;  People  v.  Supervisor 
of  Barnett  Tp.y  100  Ill.  332;  Hardee  v.  GiJbbs} 
50  Miss.  802;  Lindsey  v.  Auditor ,  3  Bush,  231; 
2  Dill ,  Mun.  Corp.  §884;  State's  Attorney  v. 
Selectmen  of  Branford}  59  Conn.  402,  22  Atl. 
336.)  Many  other  cases  might  be  referred  to, 
in  which  would  be  found  expressions  con¬ 
curring  with  the  general  principle  involved  in 
the  present  decision.  *  *  *  Since  all  courts 
agree  that  no  person  may  be  found,  save  him 
against  whom  process  has  actually  or  con¬ 
structively  run,  we  are  bound  to  hold  it  neces¬ 
sary  to  bring  the  successor  in  in  order  to  com¬ 
pel  him  to  perform  the  judgment  by  paying 
over  the  money.  The  duty  is  a  personal  one, 
operative  only  on  the  person  then  holding  the 
office,  and  the  judgment  must  be  entered 
against  him  to  be  enforceable  by  ultimate 
proceedings.  It  logically  follows  there  can 
be  no  such  thing  as  a  constructive  service  on 
which  to  base  a  judgment  which  the  successor 
can  be  compelled  to  perform  by  proceedings 
in  contempt  or  otherwise. 
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The  judgment  is  likewise  irregular  in  hav¬ 
ing  been  entered  against  Fox  as  well  as 
against  Branson,  the  successor.  We  do  not 
hold,  some  judgment  might  not  be  properly 
entered  against  Fox,  on  the  showing  that  he 
had  refused  the  demand,  declined  to  pay  the 
money,  and  had  compelled  the  petitioners  to 
incur  costs  in  the  establishment  of  their 
rights.  This  we  do  not  decide.  We  simply 
hold,  no  judgment  directing  him  to  pay  over 
the  money  could  properly  be  entered  against 
him.” 

Fox  v.  Trinidad  Waterworks ,  7  Colo*  App. 
401. 

In  a  similar  situation  the  Supreme  Court  of  Florida 
said: 

“The  proceeding  is,  therefore,  either  a  per¬ 
sonal  one  against  the  defendant  as  an  indi¬ 
vidual  to  compel  him  to  perform  a  personal 
duty  devolving  upon  him  because  of  his 
official  position  or  it  is  one  against  the  official 
which  appertains  to  the  office  of  comptroller, 
regardless  of  the  person  who  actually  oc¬ 
cupies  it.  In  either  event,  the  result  must 
be  the  same,  for  in  the  one  case,  the  power  of 
the  defendant  to  perform  the  required  duty, 
and  in  the  other,  his  power  to  represent  the 
office  or  official  sought  to  be  coerced  in  this 
litigation,  has  ceased  to  exist  by  reason  of  the 
expiration  of  his  term  of  office.  If  we  should 
direct  the  writ  to  the  defendant,  he  would 
be  without  power  to  do  the  act  commanded; 
and  if  we  should  direct  it  to  his  successor  in 
office,  the  latter  could  properly  complain  that , 


240 


he  had  been  commanded  without  an  oppor¬ 
tunity  to  be  heard,  and  that  an  administra¬ 
tive  office  of  the  executive  department  of  the 
Government  had  been  coerced  upon  a  defense 
made  by  one  whose  power  to  represent  such 
office  had  ceased.  *  *  *  We  do  not  mean 
to  decide  that  the  suit  finally  abates  by  the 
expiration  of  the  term  of  office  of  a  defendant 
State  official  in  mandamus  proceedings,  and 
that  the  proceedings  can  not  be  continued  as 
against  his  successor  upon  notice  to  him,  as 
is  held  in  some  of  the  cases  cited,  for  that 
question  is  not  now  involved.’ ’ 

State  ex  rel.  Williams  v.  Bloxham,  28  So.  762. 

In  Ex  parte  Tinkham  (54  Cal.  201),  no  process  was 
served  on  the  successor  in  office  before  granting  the 
peremptory  writ  of  mandamus  which  he  refused  to 
obey.  On  habeas  corpus,  he  was  adjudged  not  to  be 
under  any  duty  of  obeying  the  writ.  The  court  said 
that  the  successor  Umust  be  brought  into  the  suit,)y 
citing  Judson  v.  Love  (35  Cal.  463,  468),  in  which 
case  the  court  said  of  an  executor  that  he  must  be 
duly  notified  of  the  fact  of  his  being  a  party  (in 
substitution  for  the  deceased)  before  he  can  be 
affected  by  notices  or  proceedings  (35  Cal.  at  469). 

In  State  v.  Guthrie  (17  Neb.  113,  22  N.  W.  77,  78), 
the  court  remarked  with  much  force  that  even  if  the 
alternative  writ  of  mandamus  does  not  abate,  it  is 
“self-evident”  that  a  successor  in  office  should  have 
personal  notice  of  the  proceedings. 

Aside  from  the  injustice  and  the  constitutional 
objection  against  deeming  a  successor  in  office  bound 
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by  the  final  judgment  for  a  peremptory  writ  of  man¬ 
damus  unless  the  court  has  acquired  jurisdiction 
over  his  person  in  the  usual  way  by  service 
of  process,  or  something  equivalent  to  process, 
it  is  unreasonable  to  dispense  with  the  necessity  of 
bringing  in  such  successor  for  another  reason.  Man¬ 
damus  is  a  remedy  to  compel  a  recalcitrant  officer 
to  perform  a  ministerial  duty.  It  is  not  a  proper 
remedy  where  the  officer  is  merely  delaying  the  doing 
of  an  act  which  he  is  willing  to  do  and  which  he 
would  do,  if  the  matter  were  brought  to  his  attention. 
It  is  therefore  well  settled  that  unless  the  unwilling¬ 
ness  of  the  officer  to  perform  his  duty  has  already 
been  made  clearly  manifest  by  his  conduct,  demand 
by  the  relator  for  the  performance  of  the  officer's  duty 
is  an  indispensable  condition  precedent  to  the  bring¬ 
ing  of  an  action  of  mandamus. 

17.  S .  v.  BoutweU ,  17  Wall.  604,  607. 

Knights  v.  Burrell  (Mass.),  128  N.E.  637, 638. 

It  may  be  that  where  an  action  of  mandamus  is 
already  pending  against  an  officer  who  goes  out  of 
office,  formal  demand  for  the  performance  of  the 
required  act  need  not  be  made  of  his  successor,  but 
the  successor  must  have  opportunity  to  inform  the 
court  in  a  formal  manner  by  answer  or  otherwise 
as  to  whether  he  consents  to  the  performance  of  the 
act  or  whether,  refusing  to  perform  it,  he  claims  to 
be  justified  in  his  refusal.  The  fact  that  the  prede¬ 
cessor  in  office  has  taken  the  latter  ground  does  not 
justify  the  court  in  assuming  that  the  successor  will 
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take  the  same  view  of  the  duties  of  his  office  as  was 
taken  by  his  predecessor.  The  courts  have  held 
that  weight  should  be  given  to  this  possibility  in 
determining  the  proper  method  of  administering  relief 
in  mandamus  cases. 

U.  S.  v.  Boutwellj  17  Wall.  604,  608. 
Pullman  Co.  v.  Croom ,  231  U.  S.  571,  576. 
Pierce  v.  Exec.  Council  of  Iowa ,  146  N.  W. 
85,  87. 

Grand  Trunk  W.  Railway  v.  Mellon  (App. 
D.  C.,  6  June,  1921),  49  Wash.  L.  R.  467. 

In  Knights  v.  Burrell  (Mass.)  (128  N.  E.  637,  638), 
Chief  Justice  Rugg  said: 

[The  writ  of  mandamus]  “can  not  be  directed 
to  his  successor  in  office,  because  he  is  not  a 
party  to  the  proceeding  and  has  had  no  oppor¬ 
tunity  to  be  heard.  It  does  not  appear  from 
the  record  that  he  would  refuse  to  perform  the 
duty  alleged  to  pertain  to  the  office  if  he  were 
asked.” 

$ 

(c)  The  orders  of  March  10,  1921,  merely  purported  to 
substitute,  and  had  the  effect  of  substituting,  Mr. 
Weeks’s  name  for  Mr.  Baker’s  name  in  the  petitions. 

What  the  orders  purported  to  do  was  to  substitute 
Mr.  Weeks  as  a  party  defendant  for  Mr.  Baker. 
There  is  no  reason  to  attribute  to  the  order  the  pur¬ 
pose,  meaning,  or  effect  of  putting  Mr.  Weeks  in  Mr. 
Baker’s  shoes  in  the  sense  of  giving  him  the 
same  status  as  if  he  had  been  served  with  process 
and  had  answered  and  had  done  all  other  acts  in  the 
litigation  which  may  have  been  done  by  Mr.  Baker. 


The  language  of  the  order  does  not  express  any  such 
meaning.  By  the  order,  Mr.  Weeks  merely  becomes  a 
party  defendant. 

There  can  be  no  doubt  of  the  meaning  of  the  word 
defendant,  as  used  by  courts  and  lawyers  and  as  used 
in  judicial  proceedings.  The  word  defendant  de¬ 
scribes  a  person  against  whom  relief  or  redress  at  the 
hands  of  the  court  is  being  sought  and  who  is  named 
for  that  purpose  in  a  declaration,  bill,  petition,  or 
other  initial  pleading.  Undoubtedly,  instances  may 
be  found  in  which  the  word  defendant  has  been  used 
as  describing  a  person  over  whom  the  court  had 
already  acquired  jurisdiction,  but  this  is  not  the 
ordinary  meaning  of  the  word. 

In  Walker  v.  Richards  (55  Fed.  129-130),  for  in¬ 
stance,  Judge  Nelson  says : 

A  party  defendant  to  an  action,  within  the 
meaning  of  the  removal  act,  is  one  who  is 
named  as  such ,  and  appears  in  the  record  as 
defendant  at  the  time  the  right  of  a  removal 
exists. 

And  so,  although  the  statute  confers  the  right  of 
removal  only  upon  a  defendant,  it  is  uniformly  held 
that  a  person  from  whom  relief  is  sought  and  who  is 
named  for  that  purpose  in  the  declaration  or  com¬ 
plaint  has  a  right  of  removal,  even  though  he  has  not 
yet  been  served  with  process  or  has  been  served  with 
process  that  is  ineffective  or  void. 

Clark  v.  Wells ,  203  U.  S.  164. 

Goldey  v.  Morning  News ,  156  U.  S.  518. 

Wallace  v.  Adamsf  143  Fed.  716,  728. 
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In  Storey  v.  Kerr ,  (2  Neb.  568,  89  N.  W.  601,  603), 
there  were  two  persons  named  as  defendants,  upon 
only  one  of  whom,  was  process  served.  The  court 
indicated  plainly  that  it  regarded  both  of  them  as 
defendants  in  the  proper  sense  of  the  word,  although 
the  word  had  not  been  properly  used,  either  in  the 
verdict  or  in  the  judgment.  The  court  said : 

“The  jury  rendered  a  verdict  against  ‘the 
defendant/  which  is  assailed  as  uncertain 
and  ambiguous.  We  see  no  force  in  the 
objection.  ‘  Defendant 1  obviously  means  the 
defendant  in  court.  There  was  no  other 
defendant  against  whom  a  verdict  could  be 
rendered.  Notwithstanding  only  one  of  the 
defendants  was  in  court,  a  judgment  was 
rendered  against  both,  and  this  is  assigned 
as  error  by  the  defendant  who  appeared  and 
tried  the  case  and  against  whom,  the  verdict 
was  found.  But,  however  irregular  and 
erroneous  as  to  the  other  defendant,  we  fail 
to  see  how  this  prejudiced  the  plaintiff  in 
error.” 

(d)  Aside  from  Mr.  Yandoren’s  want  of  authority  to 
represent  Mr.  Weeks,  his  consent  to  the  order  of 
March  10,  1921,  could  not  be  deemed  a  general 
appearance. 

Where  an  application  is  made  to  add  a  new  party 
defendant  to  the  list  of  defendants  or  to  substitute 
a  new  defendant  for  an  old  defendant,  the  usual 
practice  is  to  cause  notice  of  motion  to  be  served  on 
all  the  parties  to  the  cause  over  whom  the  court 
already  has  jurisdiction,  unless  consent  is  given  by 
those  parties  to  the  making  of  the  order. 
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Manifestly  this  is  what  was  done  in  the  present 
ease.  The  relators  were,  in  effect,  the  moving  parties. 
The  other  party  to  the  cause,  over  whom  the  court 
had  jurisdiction,  was  Mr.  Baker.  Mr.  Vandoren  was 
duly  authorized  to  represent  him  and  to  act  in  his 
capacity  as  attorney  for  Mr.  Baker.  Mr.  Vandoren 
consented  to  the  order  and  thus  dispensed  with  serv¬ 
ing  notice  of  motion  upon  his  only  client,  viz,  Mr. 
Baker.  Indeed,  the  order  of  March  10,  1921,  indi¬ 
cates  this  fact  upon  its  face.  It  recites  the  consent  of 
the  parties,  not  of  the  prospective  parties.  The  par¬ 
ties  are  named  at  the  head  of  the  order  itself,  namely, 
the  petitioner  and  Mr.  Baker.  The  captions,  however, 
have  been  omitted  from  the  printed  record.  The  cap¬ 
tion  at  the  top  of  the  Creary  order  of  substitution, 
which  was  signed  by  Chief  Justice  McCoy,  read  as 
follows:  “  The  United  States  of  America  ex  relatione 
William  F.  Creary ,  petitioner,  v.  Newton  D.  Baker , 
Secretary  of  War ,  respondent .” 

In  the  French  case,  the  caption  was  identical,  ex¬ 
cept  for  the  name  of  the  relator. 

At  the  foot  of  each  order  was  endorsed:  “I  con¬ 
sent.  L.  H.  Vandoren,  Asst.  U.  S.  Atty.” 

Mr.  Vandoren,  therefore,  gave  no  consent  on  behalf 
of  Mr.  Weeks,  but  did  give  consent  on  behalf  of  Mr. 
Baker,  which  was  perfectly  proper  for  him  to  do. 

(e)  The  court  has  not  acquired  jurisdiction  oyer  the 
person  of  Mr.  Weeks  through  the  act  of  any  attor¬ 
ney  or  counsel. 

1.  Neither  the  United  States  attorney  nor  any 
other  attorney  or  counsel  has  had  authority  from 
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Mr.  Weeks  to  appear  generally  or  to  waive  his  objec¬ 
tion  founded  upon  the  want  of  jurisdiction  of  the 
court  over  his  person,  until  after  the  decision  of  the 
motion  to  dismiss.  This  clearly  and  affirmatively 
appears  from  his  affidavit.  (Weeks  Afft. :  Creary  rec. 
pp.  33,  34;  French,  rec.,  p.  32.)  The  explanation, 
as  to  certain  unauthorized,  equivocal  acts,  done  under 
a  misapprehension  is  without  materiality,  legally,  but  • 
it  is  contained  in  the  record .  (Afft.,  par.  7 :  Creary  rec. 
p.  55;  French  rec.,  p.  57.) 

It  is,  of  course,  elementary  that  the  general  re¬ 
lationship  of  attorney  and  client  does  not  by  implica¬ 
tion  include  an  authority  in  favor  of  the  attorney  to 
enter  a  general  appearance  for  the  client  or  to  waive 
service  of  process  upon  the  client.  If  he  does  appear 
or  if  he  does  waive  service,  his  act  is  a  nullity,  and  is 
ineffective  to  confer  jurisdiction  on  the  court,  unless 
he  is  actually  authorized  by  the  client  to  appear  gen¬ 
erally  or  to  accept  or  waive  service  of  process. 

Hatfield  v.  King,  184  U.  S.  162. 

Robb  v.  Vos,  155  U.  S.  13. 

Mahr  v.  Un .  Pac.  Ry.  Co.,  140  Fed.  921,  923. 

Masterson  v.  Le  Claire,  4  Minn.  163. 

Clark  v.  Morrison ,  85  Ga.  229;  11  S.  E.  614. 

6  C.  J.  644  n.  17. 

2.  This  disposes  of  any  question  as  to  the  effect 
of  acts  by  attorneys  in  this  case,  unless  it  may  be  said 
that  as  a  matter  of  law  the  United  States  Attorney 
virtute  ofifidi  has  authority  to  represent  the  heads 
of  departments  in  litigation,  without  being  specially 
authorized  thereto  by  the  latter.  There  is,  however, 
no  foundation  for  the  supposition  that  such  general 
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authority  exists  by  law.  The  relations  existing  be¬ 
tween  heads  of  departments  or  public  officers,  on  the 
one  hand,  and  Attorneys  General  or  United  States  at¬ 
torneys,  on  the  other  hand,  is  merely  that  of  attorney 
and  client,  except  in  so  far  as  they  may  be  modified  by 
express  statute. 

7  Ops.  Atty.  Gen.  576. 

8  Ops.  Atty.  Gen.  399. 

4  Ops.  Atty.  Gen.  308. 

4  Ops.  Atty.  Gen.  514. 

It  is  true  that  the  United  States  attorneys  are 
authorized  to  prosecute  and  defend  actions  in  the 
interest  of  the  United  States  (R.  S.  359;  R.  S.  77i*; 
Act  of  March  3, 1887,  24  Stat.  506),  and  it  can  not  be 
denied  that  in  the  present  cases,  if  the  interests  of  the 
United  States  as  a  government  are  affected  by  the 
pending  actions,  the  United  States  attorney  would 
have  an  actual  right  to  appear  for  the  plaintiff  (not, 
of  course  the  relators)  without  the  consent  of  the 
defendant,  since  there  is  no  statute  which  authorizes 
or  requires  the  United  States  Attorney  to  appear  for 
the  Secretary  of  War,  irrespective  of  his  consent  or 
request.  Statutes  of  this  nature  do,  indeed,  exist, 
but  such  statutes  relate  only  to  officers  of  the  Treasury 
Department,  collectors  of  customs,  etc.  The  right  of 
the  Secretary  of  War  to  appear  by  attorneys  of  his 
own  selection  and  to  refuse  to  authorize  the  United 
States  attorney  to  appear  for  him  is  fully  supported 
by  the  following  cases: 

People  ex  rel.  Sherrill  v.  Guggenheimer,  61 
N.  Y.  Supp.  961. 
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Gibson  v.  Peters ,  35  Fed.  721,  726. 

U.  S.  to  the  use  of  the  Creek  Nation  v.  Rea- 
Reed  MiU,  171  Fed.  501,  513. 

Kennedy  v.  Gibson ,  8  Wall.  498,  504. 

Board  of  Commissioners  v.  Hanna ,  9  Wyo. 
368;  63  Pac.  1054. 

Chic.  B.  &  0.  R.  R.  v.  Hitchcock ,  60  Nebr. 
722;  84  N.  W.  97. 

Act  of  March  3,  1875,  sec.  8;  18  Stat.  401. 

The  impossibility  of  maintaining  the  proposition 
that  it  is'the  duty  of  the  United  States  attorney  to 
represent  the  head  of  a  department,  whether  the 
latter  consent  or  not,  is  manifest  when  it  is  borne  in 
mind  that  it  may  often  happen  and  has,  in  many 
reported  cases,  happened  that  the  head  of  a  particular 
government  has  caused  mandamus  to  be  instituted 
against  one  of  the  subordinate  officials  of  the  same 
government,  wishing  to  control  his  action  in  this  way 
and  not  being  willing  to  dismiss  the  subordinate 
officer  or  perhaps  not  having  the  power  to  dismiss 
him.  ( Beckett  v.  State  Tax  Commission ,  99  S.  E.  415.) 

While  it  seems  very  improbable,  it  is  by  no 
means  impossible  that  the  President  of  the  United 
States  in  some  future  case  may  desire  to  obtain  a 
writ  of  mandamus  against  some  Federal  officer, 
perhaps,  indeed,  even  the  head  of  a  department.  In 
such  case,  it  would  be  perfectly  proper  for  the  Attor¬ 
ney  General  to  instruct  the  United  States  attorney 
to  appear  for  the  United  States  as  party  plaintiff  and 
against  the  department  head  or  other  officer  of  the 
United  States.  Manifestly,  in  this  case,  the  United 
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States  attorney  could  not  act  as  attorney  or  counsel 
for  the  defendant.  It  is  clear,  therefore,  that  there 
is  no  general  duty  of  the  nature  in  question,  except 
in  so  far  as  the  assistance  of  the  United  States  attor¬ 
ney  may  be  requested  by  the  head  of  a  department. 

B. 

WHETHER  OR  NOT  THE  LOWER  COURT  ACQUIRED 
JURISDICTION  OF  THE  PERSON  OF  MR.  WEEKS,  HE  IS  A 
NEW  PARTY  LITIGANT  AND  AS  SUCH,  HE  HAD  A  LEGAL 
RIGHT  TO  INTERPOSE  HIS  OWN  ANSWER. 

The  reasoning  applicable  to  the  last  preceding 
point  (point  A)  applies  with  increased  force  to  the 
present  point  (point  B).  If  a  person  named  as  a 
party  defendant  in  substitution  for  another  is  not 
bound  by  the  judgment,  unless  served  with  process, 
he  is  necessarily  an  independent  party  litigant  and 
entitled  to  plead  for  himself,  if  he  choose  to  waive  the 
service  of  process.  But  if  there  were  a  statute  obli¬ 
gating  a  new  officer  to  appear  voluntarily  as  defend- 
ant  in  substitution  for  his  predecessor  or  subjecting 
him  to  the  jurisdiction  of  the  court  ipso  facto  by  his 
act  in  accepting  his  office,  it  does  not  follow  (assuming 
for  the  sake  of  argument  the  constitutional  validity 
of  statutes  of  this  nature,  if  any  such  exist)  that  the 
new  officer  would  be  bound  by  the  pleadings  of  his 
predecessor  and  disentitled,  as  of  right,  to  plead  for 
himself. 

Such  a  result  could  not,  in  general,  be  reached, 
unless  the  statute  expressly  dealt  with  the  subject  of 
pleading  or  otherwise  unmistakably  modified  the  set¬ 
tled  Federal  doctrine  that  mandamus  is  not  an  action 
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against  the  office  and  the  successive  holders  thereof 
collectively,  but  against  a  particular  individual  who 
holds  official  power. 

To  deny  a  new  officer  the  right  to  plead  for  himself 
is  inconsistent  with  our  institutions.  Each  responsi¬ 
ble  officer  must  be  allowed  to  control  the  policy  of 
his  administration,  as  free  from  the  policy  of  his  prede¬ 
cessor  as  is  possible  in  the  nature  of  things.  He 
ought  to  be  entitled  as  of  right  to  inform  the  court 
officially,  not  only  whether  he  is  prepared  to  perform 
voluntarily  the  act  which  the  relator  seeks  to  coerce, 
but  also  what  are  the  assertions  and  contentions 
incident  to  his  policy,  in  so  far  as  such  assertions  and 
contentions  fall  properly  within  the  domain  of  plead¬ 
ing  and  are  properly  responsive  to  the  averments  of 
the  petition. 

c. 

AT  LEAST  AS  A  MATTER  OF  DISCRETION,  THE  INTER¬ 
POSING  OF  THE  ANSWERS  DESIRED  B7  MR.  WEEKS 
SHOULD  HAVE  BEEN  PERMITTED.  REFUSAL  OF  LEAVE 
TO  DO  SO  WAS  A  GROSS  ABUSE  OF  DISCRETION,  IF  NOTH¬ 
ING  MORE,  AND  CONSTITUTES  REVERSIBLE  ERROR. 

(а)  The  persistent  efforts  made  to  obtain  leave  to 
interpose  these  answers  admit  only  of  the  most 
technical  excuse  for  refusing  to  consider  the  several 
applications  and  motions  on  their  merits;  and  it  is 
respectfully  submitted  that  such  refusal  was  wholly 
unjustified.  No  argument  on  this  point  is  deemed 
necessary  beyond  what  a  mere  reading  of  the  state¬ 
ment  of  facts  (supra,  pp.  30-49)  will  inevitably 
suggest. 

(б)  A  perusal  of  the  desired  answers  will  disclose 
the  reason  for  wishing  to  interpose  them.  In  three 
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ways,  they  depart  from  or  supplement  the  answers  of 
Mr.  Baker:  (1)  They  set  forth  the  facts  from  which 
it  is  made  clearly  to  appear  that  at  least  since  4 
March,  1921,  any  relief  for  the  relators,  by  way  of 
mandamus,  has  been  out  of  the  question  (Creary 
rec.  p.  35,  fol.  57;  French,  p.  34,  fol.  49);  this 
feature  being  in  the  nature  of  a  plea  of  puis  darrein 
continuance  ( Thompson  v.  United  States ,  103  U.  S. 
480,  483).  (2)  The  proposed  Weeks  answers  set 

forth  affirmatively  and  in  detail  the  facts  from  which 
it  becomes  apparent  that  these  relators  waimd  the 
right  to  copies  of  any  other  records  in  the  court  of 
inquiry  than  those  with  which  they  were  furnished 
(Creary  rec.  art.  4,  pp.  36,  37;  French  rec.  art.  5, 
pp.  34,  35).  (3)  The  Weeks  answers  set  forth  in 

necessary  detail  the  facts  with  reference  to  the  dele¬ 
gated  authority  of  Mr.  Baker;  so  that  it  appears 
that,  even  upon  the  harsh  and  (it  is  submitted)  erro¬ 
neous  doctrine  of  Chief  Justice  McCoy,  the  authority 
to  determine  which  records  should  be  considered 
personally  by  the  President  was  validly  delegated. 
Unless  Chief  Justice  McCoy  was  of  opinion  that  even 
the  least  important  elimination  cases  (properly  and 
validly  ascertained  to  be  such)  must  be  considered 
personally  by  the  President — which  seems  unlikely 
in  view  of  the  last  paragraph  of  his  opinion  in  fol.  38 
(p.  23)  of  the  record — the  desired  answer  in  the 
French  case,  if  interposed,  must  have  been  held  to 
be  demurrer  proof. 

A  minor  feature  of  difference  is  that  the  Weeks 
answers  allege  with  greater  particularity  facts  indi- 
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eating  that  the  relators  were  in  truth  unfit  to  remain 
in  the  Army  in  the  grade  of  colonel.  (Creary  rec. 
art.  2,  pp.  35,  46,  59;  French  rec.  art.  3,  pp.  33,  34.) 

(c)  Had  Mr.  Baker  moved  for  leave  to  interpose 
the  answers  proposed  by  Mr.  Weeks,  the  motion 
ought  to  have  been  granted. 

It  is  quite  true  that  under  the  ancient  British 
practice,  under  which  an  alternative  writ  of  man¬ 
damus  did  duty  as  the  initial  pleading,  the  alter¬ 
native  writ  was  not  amendable;  but  under  the 
modem  American  practice,  it  has  come  to  be  the 
almost  invariable  rule  to  permit  alternative  writs 
to  be  amended.  Where,  however  (as  in  this  Dis¬ 
trict)  a  relator  proceeds  by  petition  praying  for  a 
peremptory  writ  and  not  by  alternative  writ,  an 
amendment  at  the  instance  of  the  relator  does  not 
involve  amending  any  process  or  writ  of  the  court 
and  the  same  reason  for  reluctance  in  permitting 
amendment  does  not  exist.  Among  the  many  cases 
supporting  the  foregoing  views,  it  seems  sufficient 
to  cite: 

U.  S.  ex  rel.  Hall  v.  Un.  Pacif.  R.  R.,  28 
Fed.  Cas.  No.  16601,  pp.  345,  352. 

U.  S.  v.  W.  Va .  N.  R.  R.,  125  Fed.  252, 
258;  aff’d  134  Fed.  198. 

Town  of  Mason  v.  Ohio  Riv.  R.  R.}  51  W. 
Va.  183;  41  S.  E.  418. 

Brainard  v.  Staub.  61  Conn.  470;  24  Atl. 
1040. 

State  v.  Sumter  Co.  Com’rs,  19  Fla.  518. 


The  amending  of  an  answer  should,  of  course,  be 
permitted  in  a  mandamus  action  with  greater  liber¬ 
ality  (if  there  be  any  difference)  than  the  amending 
of  a  petition  in  mandamus  or  the  amending  of  a 
pleading  in  any  other  sort  of  action.  This  is  be¬ 
cause  the  writ  of  mandamus  must  always  be  re¬ 
fused  unless  relators  right  thereto  is  demonstrated 
to  be  “  clear  and  indisputable.” 

ComWs  of  Knox  County  v.  AspinwaU ,  24 
How.  376,  383. 

Bayard  v.  White ,  127  U.  S.  246,  250. 

Int.  Contracting  Co.  v.  Lamont,  155  U.  S. 
303,  308. 

If  a  defendant  in  mandamus  is  denied  the  oppor¬ 
tunity  to  show  the  real  situation  because  of  his  hav¬ 
ing  mistakenly  failed  in  his  original  answer  to  allege 
all  of  the  material  facts,  the  court  could  never  be 
justified  in  concluding  that  the  relatoris  right  to 
the  writ  is  clear  and  indisputable.  It  seems,  in 
fact,  to  be  the  universal  rule,  that  amendments  to 
answers  in  mandamus  cases  should  be  freely  allowed. 

Directors  of  Y.  J.  Irrig.  Dist.  v.  Wessels, 
58  Colo.  246;  144  Pac.  869. 

Murphy  v.  Utterf  186  U.  S.  95,  99. 

Casey  v.  Wait,  229  Mass.  200;  118  N.  E.  297. 

Springfield  v.  Hampden  C.  ComWs,  10  Pick. 
59. 

State  v.  Police  Com .  of  Loganeport,  170  Ind. 
133;  83  N.  E.  83. 
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People  v.  Earley  47  How.  Prac.  370. 
Commonw.  v.  Phila.y  180  Pa.  St.  12;  36  Atl. 
404. 

State  v.  Keokuky  18  Iowa  388. 

Cristman  v.  Peck ,  90  Ill.  150. 

The  utmost  liberality  in  granting  amendments  is, 
in  general,  enjoined  upon  the  courts  by  the  Federal 
statutes, 

R.  S.  954;  Comp.  St.  1591. 

R.  S.  948;  Comp.  St.  1580. 

Jud.  Code  274a,  274c;  38  Stat.  956;  Comp. 
St.  1251a,  1251c, 

and  the  courts  of  this  District  regularly  practice  such 
liberality  in  permitting  amendments  to  pleadings, 

Karrick  v.  Wetmorey  22  App.  D.  C.  487,  492, 
even  where  the  effect  of  amendment  is  to  change  the 
parties  litigant 

Willey  v.  Stormonty  38  App.  D.  C.  399,  413, 
or  to  change  the  cause  of  action 

Magruder  v.  Belt ,  7  App.  D.  C.  303,  312, 

and  even  on  appeal,  where  amendment  was  refused  in 
the  lower  court,  or  was  not  asked. 

Dancy  v.  U.  S.  ex  rel  Clarky  24  App.  D.  C. 
487,  497. 

•  '  /  • 

Dist.  Col.  v.  Ball,  22  App.  D.  C.  543,  558. 

While  the  action  of  mandamus  (if  it  is  properly 
styled  an  action  at  all)  is  sui  generiSy  its  peculiarities 
lie  in  the  direction  of  granting  respondent  leave  to 
amend  hi6  answer,  with  greater  liberality  than  that 
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which  is  applicable  to  any  other  pleading  known  to 
the  law.  That  the  right  of  amendment  extends  tQ 
mandamus  cases  was  clearly  implied  by  the  U.  S. 
Supreme  Court  in  Murphy  v.  Utter  (186  U.  S.  95,  99) 
The  power  of  the  court  to  permit  amendment  in 
mandamus  cases  is  indisputable;  in  the  most  sweeping 
phrase  which  can  be  found  in  the  English  language,  its 
amendatory  power  is  declared  by  statute  to  extend 
to  “all  judicial  proceedings.”  (Code  D.  C.,  sec.  399; 
Torbert’s  Code  (1919),  p.  99.)  Not  the  slightest 
reason  is  perceived  for  contending  (as  relators  have 
done)  that  the  lower  court  has  not  in  rule  31  exer¬ 
cised  the  entire  power  conferred  by  section  399  of  the 
code  to  permit  a  pleading  to  be  cured  of  defects  in 
every  case  in  which  it  has  been  held  defective  on 
demurrer.  Not  the  slightest  reason  has  been  sug¬ 
gested  by  the  relator  for  reading  into  the  general  and 
unlimited  language  of  the  rule  (that  “upon  the  sus¬ 
taining  of  a  demurrer,  the  opposite  party  shall  have 
ten  days  to  amend”)  an  implied  exception  that  in 
mandamus  cases  alone  there  shall  be  no  right  to 
amend.  Were  any  such  reason  suggested,  it  would 
probably  be  disposed  of  by  the  circumstance  that 
rule  31  follows  so  closely  upon  rule  22,  which  deals 
expressly  with  mandamus,  without  any  provision  in 
either,  or  in  the  intervening  rules,  to  indicate  that  the 
judicial  proceedings  included  in  rule  22  were  in¬ 
tended,  or  any  of  them  were  intended  to  be  excluded 
from  the  scope  of  rule  31.  Where  the  practice  of 
the  courts  in  respect  of  amendment  is  regulated  by  a 
code  of  procedure,  instead  of  by  court  rules,  statutory 


256 


provisions  similar  to  those  in  rule  31  are  construed 
as  conferring  a  right  of  amendment  in  mandamus 
cases,  as  well  as  in  all  other  cases. 

People  v.  Lothrop ,  3  Colo.  429. 

Nance  v.  Peopley  25  Colo.  252;  54  Pac.  631. 

Town  of  GUlett  v.  Peopley  13  Colo.  App.  553; 
59  Pac.  72. 

There  are  very  few  judicial  decisions  or  judicial 
dicta  in  the  courts  of  the  District  of  Columbia  as  to 
the  right  to  amend  pleadings  in  mandamus  cases,  and 
this,  apparently,  because  the  right  to  amend  has 
almost  never  been  denied 

In  one  case,  however,  the  right  of  amendment  in  a 
mandamus  case  was  upheld  by  this  court, 

Dancy  v.  U.  S .  ex  rel  Clarky  24  App.  D.  C. 
487,  497, 

and  in  another  case,  unreported,  by  the  Supreme 
Court  of  the  District, 

U.  S.  ex  rel  Sutton  v.  First  N.  Ins.  Co.  (1913), 
at  law  No.  58946. 

( d )  The  discharge  of  Col.  Creary  was  also  justified 
by  the  118th  article  of  war. 

Chief  Justice  McCoy  holds  administrative  officers 
to  a  higher  standard  of  accountability  than  that  to 
which  appellate  courts  hold  trial  courts  (Opin. 
Creary  rec.  p.  32,  bottom).  The  latter  are  not  re¬ 
versed  if  they  decide  right  on  wrong  grounds,  but 
the  President’s  action  in  discharging  Col.  Creary 
under  section  24b  was  adjudged  void,  despite  the 
justification  for  Col.  Creary’s  discharge  under  A.  W. 
118.  ( Wallace  v .  United  States,  55  Ct.  Cls.  396.)  . 


%  257 

V. 

CHIEF  JUSTICE  McCOY  MADE  HO  EBBOBS  PBEJUDI- 

CIAL  TO  THE  APPELLEES. 

Appellant  is,  in  theory,  entitled  to  support  the 
reasoning  of  the  lower  court  and  the  legal  proposi¬ 
tions  adopted  by  it,  lest  appellees  be  able  to  uphold 
the  judgments  appealed  from  by  attacking  the 
reasoning  of  the  lower  court,  where  such  reasoning 
was  favorable  to  appellant. 

This  possibility,  however,  can  in  these  cases 
scarcely  be  regarded  seriously;  and  it  is  anticipated 
that  this  court  will  not  feel  called  upon  to  examine 
the  remainder  of  this  brief,  which  deals  with  relators’ 
contentions  below,  contentions,  which  were  decided 
adversely  to  them  by  Chief  Justice  McCoy.  Never¬ 
theless,  in  view  of  the  arrangement  of  this  brief, 
which  will  enable  this  court  readily  to  exclude  from 
consideration  these  (subjects  which  will,  we  trust,  be 
deemed  unworthy  of  serious  consideration),  it  has 
been  thought  worth  while  to  reprint,  in  substance, 
the  brief  on  these  subjects  which  was  submitted  to 
Judge  McCoy. 

A. 

FURNISHING  RECORDS  IN  COURT  OF  INQUIRY. 

Decision  in  favor  of  appellant:  Creary  rec.  p.  29, 
fol.  47. 

Relators,  when  they  appeared  before  the  court  of 
inquiry,  accepted  without  protest  or  objection  the 
record  presented  to  them  (Petition:  Creary  rec.  pars. 
3,  4,  p.  3;  French  rec.  pars.  4,  5,  pp.  2,  3),  and  no 
dissatisfaction  with  the  completeness  of  the  record 
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so  presented  has  at  any  time  been  urged  until  this 
action  was  instituted.  The  facts  were  specifically 
pleaded  in  the  proposed  Weeks  answers  (Creary  rec. 
par.  4,  pp.  36,  37;  French  rec.  par.  5,  p.  35).  The 
court  of  inquiry  had  power  to  pass  upon  any  applica¬ 
tion  for  further  copies  of  the  record,  had  such  applica¬ 
tion  been  made.  It  follows  that  it  is  now  too  late 
to  assert  effectively  this  objection;  which  must  be 
treated  as  waived  ( Anderson  v.  Simon ,  App.  D.  C., 
49  Wash.  L.  R.  101). 

On  the  merits,  the  objection  is  untenable  for  two 
reasons: 

1.  The  War  Department  donated  to  the  relators, 
for  permanent  retention  as  their  property,  only  the 
unfavorable  parts  of  their  records.  This  was  done  in 
the  belief  that  the  phrase  “proposed  classification” 
used  in  sentence  4  of  section  24b  means  the  classifi¬ 
cation  proposed  by  the  preliminary  or  provisional 
classification  board  described  in  sentence  1  of  section 
24b ;  that,  as  the  court  of  inquiry  considers  only  cases 
of  officers  provisionally  classified  in  class  B,  the  phrase 
“proposed  classification"  means  the  classification  in 
class  B  as  proposed  by  the  provisional  classification 
board;  and  that  a  classification  in  class  B  (rather 
than  in  class  A)  proposed  by  the  provisional  classifi¬ 
cation  board  can,  in  the  nature  of  things,  only  be  based 
upon  portions  of  an  officer's  record  that  are  unfavor¬ 
able.  The  War  Department,  in  its  instructions  to 
courts  of  inquiry,  has  therefore  placed  upon  sentence 
4  an  interpretation  conformable  with  what  was 
actually  done  in  these  cases. 
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It  would  have  been  perfectly  simple  for  Congress 
to  require  expressly  that  an  officer  should  be  fur¬ 
nished  with  a  full  copy  of  aU  his  official  records. 
But  it  can  not  reasonably  be  supposed  that  Congress 
intended  this,  when  it  said  something  quite  different , 
viz,  that  the  officer  should  (only)  have  copies  of  the 
u  records  upon  which  the  proposed  classification  is 
based.” 

Petitioners’  interpretation  of  sentence  4  of  section 
24b  is  opposed  alike  by  grammatical  considerations 
and  by  the  inherent  situation.  On  the  average, 
nine-tenths  of  every  officer’s  official  record  consists 
of  matters  having  not  the  remotest  connection  with 
the  value  of  his  services,  such  as  orders  granting 
furloughs  and  leaves  of  absence,  assigning  the  officer 
to  duty,  and  directing  him  when,  where,  and  to 
whom,  he  is  to  report,  etc.  Congress  could  not  have 
intended  to  require  copying  for  officers  an  enormous 
mass  of  immaterial  stuff.  Furthermore  (as  would 
have  been  proved,  if  there  had  been  a  trial  of  an 
issue  of  fact  in  these  cases),  it  would  be  actually 
impossible  to  furnish  complete  copies  of  official  records 
of  all  class  B  officers.  Unless  the  personnel  and 
appropriations  of  the  War  Department  were  enor¬ 
mously  increased,  complying  with  any  such  require¬ 
ment  would  mean  fatal  diversion  of  the  activities 
of  the  War  Department  from  the  business  of  waging 
war  and  of  maintaining  a  state  of  preparedness 
for  war.  As  no  financial  provision  has  been  made 
by  Congress  for  this  enormous  labor  of  making  copies 
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(mostly  useless),  it  is  clear  that  Congress  could  have 
intended  no  such  thing. 

It  is  submitted  that  the  departmental  interpre¬ 
tation  of  sentence  4  of  section  24b,  with  reference  to 
furnishing  copies  of  records,  is  clearly  the  right  one. 
But  were  that  a  matter  of  doubt,  it  would  be  the 
duty  of  this  court,  under  a  well-settled  rule  of  law, 
to  accept  the  departmental  interpretation.  The 
latter  may  be  rejected,  only  if  clearly  erroneous. 

U.  S.  v.  Moore ,  95  U.  S.  760,  763. 

U.  S.  v.  Hammers ,  221  U.  S.  220,  228,  229. 

Edwards  v.  Darby ,  12  Wheat.  207,  210. 

Hastings  Railroad  v.  Whitney ,  132  U.  S.  357, 
366. 

Boston  &  M.  Railroad  v.  Hooker,  233  U.  S. 
97,  117,  118. 

La  Roque  v.  U.  S .,  239  U.  S.  62,  64. 

U.  S.  v.  Cerecedo  Hermanos ,  209  U.  S.  337, 
339. 

U .  S .  v.  Alabama  Railroad,  142  U.  S.  616. 

f7.  S.  v.  Burkett,  150  Fed.  208,  212. 

U .  S.  v.  Bellm.,  182  Fed.  161,  165. 

Chicago  G.  W.  Railroad  v.  Postal  Tel.  Co., 
245  Fed.  592,  600. 

U.  S.  v.  S.  Pacif.  Co.,  239  Fed.  998,  1004. 

# 

Where  a  statutory  system  or  scheme  is  altered  by 
Congress,  the  head  of  the  department,  to  whose 
functions  the  statutes  in  question  relate,  enjoys  a 
position  of  peculiar  advantage  in  ascertaining  the 
intent  and  meaning  of  the  new  statute  because  of 
his  practical  understanding  of  the  workings  of  pre- 
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vious  statutes  on  the  same  subject  and  of  his  appre¬ 
ciation,  therefore,  of  the  shortcomings  therein  which 
required  curing.  In  view  of  this  fact,  his  inter¬ 
pretation  of  the  new  statute  necessarily  carries  great 
weight  when  the  statute  is  presented  for  judicial 
interpretation.  (Hahn  v.  U.  S.,  14  Ct.Cls.  305,  317.) 

While  long-continued  acquiescence  in  the  depart¬ 
mental  interpretation  of  a  statute  no  doubt  increases 
the  weight  to  be  accorded  to  the  latter,  that  feature  is 
not  essential  in  inducing  a  court  to  accept  the  depart¬ 
mental  interpretation  in  a  doubtful  case.  (U.  S.  v. 
First  N.  Bank,  234  U.  S.  245,  261.) 

2.  But  were  the  departmental  interpretation  re¬ 
jected,  the  only  other  reasonable  interpretation  is 
one,  the  application  of  which  would  not  impair  the 
validity  of  the  proceedings  or  show  any  defect  therein. 

The  averment  of  the  answer  which,  upon  this 
demurrer,  is  taken  to  be  true  is  that  each  relator 
“in  said  court  of  inquiry  was  given  full  opportunity 
to  examine  the  entire  record  of  his  service  as  an  officer 
of  the  Army  from  the  date  of  his  first  commission 
therein  to  the  date  of  the  session  of  said  court.” 
(Creary  rec.  p.  8;  French  rec.  p.  10.) 

By  “full  opportunity  to  examine,”  which  the 
answer  alleges,  is  meant  (1)  opportunity  to  relator 
to  examine  the  record  while  in  confidential  consulta¬ 
tion  with  his  counsel,  (2)  opportunity  to  do  so  with¬ 
out  having  his  attention  or  that  of  his  counsel  diverted 
by  proceedings  in  his  case  being  conducted  contem- 


poraneously  by  the  court  of  inquiry,  and  (3)  oppor¬ 
tunity  to  make  copies  of  such  record  or  any  part 
thereof  and  to  retain  the  same  permanently  and 
exclusively.  The  proofs  to  have  been  adduced,  in 
case  of  an  issue  of  fact  having  being  tried,  would  have 
established  the  giving  of  such  an  opportunity  as  this. 

It  is  true  that  relators  were  not  vested  with  owner¬ 
ship  of  a  copy  of  the  entire  record  (for  they  were  not 
vested  with  ownership  of  a  copy  of  the  favorable 
part  thereof  on  which  their  classification  in  class  B 
was  not  based) ;  nor  were  they  permitted  to  carry 
away  a  copy  of  the  entire  record,  prepared  by  the 
Government.  Nevertheless,  they  had  the  unlimited 
and  unrestrained  use  of  the  entire  record  for  any  and 
every  purpose  for  which  section  24b  was  enacted. 
Under  these  circumstances,  a  just  and  reasonable 
interpretation  of  the  statute  would  justify  the  asser¬ 
tion  that  relators  were  “furnished”  with  a  copy  of 
their  complete  records. 

To  “furnish,”  according  to  the  Century  and  other 
dictionaries,  is  to  “supply  for  use”  Relators  were 
given  every  legitimate  use  of  the  entire  record,  that 
is  compatible  with  the  purpose  of  the  statute.  But 
according  to  section  24b,  it  is  “in  the  court  of  inquiry” 
that  the  officer  “shall  be  furnished  with  a  full  copy.” 
This  means  that  he  shall  be  supplied  with  a  copy  for 
use  in  the  court  of  inquiry;  that  is,  for  use  that  is 
incident  to  the  hearing,  to  the  proceedings,  to  the 
issue  in  the  court  of  inquiry  and,  in  general,  for  such 
use  as  will  enable  the  officer’s  side  of  the  question 
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under  investigation  before  the  court  of  inquiry  to  be 
adequately  presented  and  urged  and  as  will  thus 
enable  the  purpose  of  the  statute  to  be  accomplished. 

It  is,  of  course,  with  reference  to  the  principal 
purpose  of  any  statute  that  its  various  phrases  and 
provisions  are  to  be  construed.  Suppose  that  the 
sheriff  of  a  county,  whose  county  seat  we  shall  call 
A,  were  required  by  statute  to  furnish  with  an  auto- 
mobile  the  circuit  judge  (a  circuit  judge  in  the  literal 
and  original  sense,  one  who  holds  court  in  many 
cities,  a  few  days  at  a  time  in  each).  Would  this 
necessarily  mean  that  the  judge  was  to  be  at  liberty 
to  take  the  automobile  with  him  to  cities  B,  C,  D, 
etc.,  and  to  treat  it  as  his  own?  Might  the  statute 
not  bear  the  meaning,  just  as  readily,  that  the  judge 

was  merely  to  have  the  benefit  of  the  use  of  the 

'  * 

automobile  while  holding  court  in  A  or  while  in  the 
county  of  which  the  furnisher  of  the  automobile  is 
sheriff?  If  from  the  statutory  context,  the  legislative 
purpose  in  requiring  the  automobile  to  be  furnished 
appeared  to  be  the  expediting  of  judicial  business  in 
A,  the  latter  interpretation  would  seem  to  be  the 
right  one. 

In  the  present  case,  the  correct  interpretation 
ought  to  be  plain,  when  it  is  remembered  that  the 
legislative  purpose  is  not  to  enable  relators  to  com¬ 
pile  historical  records  to  pass  down  to  their  de¬ 
scendants  for  their  edification  or  amusement,  but 
rather  to  enable  them  to  retain  their  positions  in 
class  A,  if  justly  entitled  to  be  classed  therein. 


CONSIDERATION  BT  THE  CLASSIFICATION  BOARDS 

AND  THE  COURT  OF  INQUIRT  OF  DOCUMENTS  THAT 

WERE  NOT  PROVED  ACCORDING  TO  THE  JUDICIAL 

RULES  OF  EVIDENCE. 

* 

Petitioner  does  not  seem  to  have  raised  this  ob¬ 
jection  in  his  petition  or  in  his  demurrer  to  the 
answer,  but  it  was  nevertheless  vigorously  urged  by 
his  counsel  upon  the  oral  argument. 

It  is  submitted  that  the  objection  is  unfounded 
for  the  following  reasons.  (1)  The  intent  of  Congress 
that  the  rules  of  evidence  shall  not  apply  has  been 
sufficiently  expressed.  (2)  If  there  were  no  expres¬ 
sion  of  legislative  intent,  judicial  procedure  is,  in 
general,  inapplicable  to  administrative  determina¬ 
tions.  (3)  The  proceedings  and  determinations  in 
question  are  clearly  administrative. 

1.  The  present  objection  was  probably  omitted 
deliberately  and  intentionally  from  the  pleadings, 
because  the  legislative  intent  to  authorize  c  lassifying 
an  officer  in  class  B  upon  proofs  that  do  not  satisfy 
the  requirements  of  the  rules  of  evidence  which  per¬ 
tain  in  courts  of  justice  is  clearly  expressed  in  section 
24b.  For  sentence  4  thereof,  by  necessary  implica¬ 
tion,  says  that  an  officer  may  be  classified  in  class  B 
upon  his  official  record.  Congress  knew  perfectly 
well  and  the  world  knows  perfectly  well  that  the  facts 
contained  in  documents  composing  official  records  of 
Army  officers  are  not  so  presented  as  to  satisfy  the 
judicial  rules  of  evidence  and  that  the  contents  of 
these  documents,  without  other  proof  to  support 
them,  would  not  be  deemed  admissible  in  a  court  of 
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law.  It  has  not  been  argued,  nor  could  it  be  argued, 
that  Congress  can  not  dispense  with  the  necessity  for 
competent  evidence  or  judicially  admissible  evidence 
or  any  evidence  at  all.  For  it  is  well  settled  that 
Congress  has  power  and,  unless  prohibited  by  Con¬ 
gress,  the  President  has  power  to  dismiss  Army 
officers  (a  fortiori ,  to  retire  them)  without  assigning 
any  reason  therefor  and  without  giving  them  any 
opportunity  to  present  evidence  or  to  be  heard. 

Street  v.  U.  S.y  24  Ct.  Cls.  230,  247 ;  affirmed 
133  U.  S.  299. 

Blake  v.  U .  S.y  103  U.  S.  227,  232. 

17.  S.  v.  Corson ,  114  U.  S.  619. 

In  re  Tufnelly  L.  R.  3  Ch.  164. 

Grant  v.  Sec .  State  for  India ,  2  Com.  Pleas 
Div.  445. 

Indeed,  the  right  to  make  administrative  determi¬ 
nations  without  according  to  the  person  directly 
affected  thereby  any  hearing  whatever  or  any  oppor¬ 
tunity  to  be  heard  is  by  no  means  a  novelty. 

Keim  v.  U.  S.y  177  U.  S.  290,  295. 

Oceanic  Nav.  Co.  v.  Stranahany  214  U.  S. 
320,  342. 

Buttjield  v.  Stranahany  192  U.  S.  470,  497. 

McMillan  v.  Anderson ,  95  U.  S.  37,  42. 

Turpin  v.  Lemon ,  187  U.  S.  51,  58. 

Persing  v.  Danielsy  43  App.  D.  C.  470. 

2.  As  has  already  been  pointed  out,  Congress  has 
expressed  its  intent  that,  in  proceedings  for  the 
elimination  of  officers  from  the  active  list  of  the  Army, 
the  information  upon  which  an  officer’s  classifica¬ 
tion  may  depend  may,  in  part,  be  obtained  other- 


wise  than  by  proofs  adduced  in  accordance  with  the 
.  judicial  rules  of  evidence.  But  the  same  result 
would  follow,  even  were  there  no  expression  of  con¬ 
gressional  intent.  For  it  is  well  settled  that,  unless 
otherwise  prescribed  by  legislative  enactment,  it  is 
not  essentiqj  to  the  validity  of  administrative  deter¬ 
minations  that  the  investigations  and  hearings  upon 
which  such  determinations  are  founded  should  con¬ 
form  with  judicial  procedure  or  that  information 
which  does  not  measure  up  to  the  standard  set  by 
the  laws  of  evidence  should  not  be  received  or  should 
be  excluded  from  consideration.  Even  in  cases 
(unlike  the  present)  where  rights  of  liberty  or  prop¬ 
erty  are  at  stake  and  some  hearing  or  opportunity 
to  be  heard  is  essential  to  “due  process  of  law,”  as 
that  phrase  is  used  in  the  fifth  amendment,  nothing 
resembling  judicial  methods  or  judicial  machinery  is 
necessary  in  order  that  a  determination  of  such 
rights  shall  be  valid,  provided  always  that  an  admin¬ 
istrative  determination  of  such  rights  is  authorized 
by  law. 

Japanese  Immigrant  Case ,  189  U.  S.  86,  99- 
101. 

Hannibal  Bridge  Co.  v.  U.  S.,  221  U.  S.  194, 
196,  203. 

King  v.  Mullins ,  171  U.  S.  404,  429. 

Low  Wah  v.  Backus ,  225  U.  S.  460,  471,  472. 

Chin  Yaw  v.  U.  S .,  208  U.  S.  8,  12. 

Zakonite  v.  Wolfe ,  226  U.  S.  272,  275. 

Auffmardl  v.  Hedden ,  137  U.  S.  323. 

Passavant  v.  U.  S .,  148  U.  S.  214,  216. 

Origet  v.  Hedden ,  155  U.  S.  228,  236. 
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U.  8.  v.  Ju  Toy,  198  U.  S.  253,  268. 

Londoner  v.  Denver ,  210  U.  S.  371,  386. 

Nishimura  Elan  v.  U .  S.,  142  U.  S.  651,  663. 

Lang  Tun  v.  EdseU,  233  U.  S.  675,  682. 

Kwock  Jan  Fat  v.  White,  decided  June  7, 
1920,  by  U.  S.  Supreme  Court. 

In  re  Drawhaugh ,  9  App.  D.  C.  219,  256,  257. 

Duryea  v.  17.  S.,  17  Ct.  Cls.  24. 

Kahn  v.  Garvan ,  263  Fed.  909,  914. 

FricA;  v.  Lewis,  195  Fed.  693,  696. 

Siniscalchi  v.  Thomas,  195  Fed.  701,  705. 

Ex  parte  Garcia,  205  Fed.  53,  59. 

Colyer  v.  Sheffington,  265  Fed.  17,  51. 

In  Passavant  v.  U.  S .  (148  U.  S.  214,  216),  an  im¬ 
portation  duty  was  levied  upon  a  valuation  conclu¬ 
sively  fixed  under  the  customs  administration  act 
of  June  10,  1890  (26  Stat.  131),  by  a  board  of  general 
appraisers.  The  validity  of  its  determination,  which 
clearly  related  to  a  property  right  of  the  importer, 
was  attacked  by  the  latter  on  the  ground  that  it  was 
supported  only  by  the  unsworn  estimates  of  Treasury 
agents,  who  were  not  presented  for  cross-examination, 
and  by  the  evidence  of  incompetent  witnesses,  having 
no  personal  knowledge,  and  that  the  evidence  of  the 
competent  witnesses  for  the  importer  was  excluded. 
The  hearing  or  investigation  was  nevertheless  deemep 
sufficient  to  support  the  determination;  thus  apply¬ 
ing  the  rule  announced  in  Auffmordt  v.  Hedden  (137 
U.  S.  310,  323)  that— 

“The  question  of  the  dutiable  value  of  the 
merchandise  is  not  to  be  tried  before  the  ap¬ 
praisers  as  if  it  were  an  issue  in  a  suit  in  a 
judicial  tribunal.” 
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In  Origet  v.  Hedden  (155  U.  S.  228,  236),  a  like 
determination  of  valuation  was  held  not  to  be 
vitiated  by  refusal  to  permit  examination  by  the 
importer  of  affidavits  of  valuation  considered  by  the 
board  or  to  permit  the  importer  to  be  present  at  the 
taking  of  testimony  or  to  cross-examine  or  suggest 
questions  or  lines  of  inquiry. 

In  United  States  v.  Ju  Toy  (198  U.  S.  253,  268),  was 
presented  the  embarrassing  situation  of  conflicting 
determinations  as  to  the  citizenship  of  Ju  Toy,  a 
person  of  the  Chinese  race.  The  United  States 
district  court,  after  plenary  hearing  and  the  use  of 
all  judicial  rules  of  evidence  and  other  judicial  pro¬ 
cedure,  found  Ju  Toy  to  be  a  native-born  American 
citizen.  The  Department  of  Commerce  and  Labor, 
however,  had  found  that  he  was  an  alien  and  ordered 
him  deported.  Ju  Toy  brought  habeas  corpus ,  assert¬ 
ing  the  right  of  an  unoffending  American  to  dwell  in 
the  land  of  his  birth ;  clearly  the  right  of  liberty  was 
at  stake  ( Whitfield  v.  Hangesf  222  Fed.  745,  748)  and 
he  was  entitled  to  “due  process.”  Ju  Toy  attacked 
the  validity  of  the  departmental  determination  m 
because,  in  such  opportunity  to  be  heard  as  had  been  4 
accorded  him,  he  had  been  denied  the  benefit  of  any 
semblance  of  judicial  methods  or  procedure  and 
had  therefore  been  denied  “due  process  of  law.”  He  i 

showed  inter  alia  that  the  department,  without  1 

sanction  of  statute,  had  cast  upon  him  the  burden  1 

of  proving  that  he  was  not  an  alien,  that  it  had 

denied  him  the  benefit  of  the  presence  of  all  legal  and 
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other  advisers  and  friends  (as  well  as  witnesses) 
when  he  was  examined,  and  that  his  counsel  was  not 
even  allowed  to  obtain  a  copy  of  the  record  of  the 
proceedings  or  any  part  of  them.  That  Ju  Toy 
established  the  truth  of  his  allegation  of  fact  as  to  his 
being  refused  the  benefit  of  judicial  procedure  was 
not  questioned.  But  our  highest  tribunal  held  that 
he  was  not  entitled  to  the  benefit  thereof  and,  in 
effect,  that  judicial  methods  are  not  essential  to  due 
process  of  law  and  are  not  demandable  in  a  pro¬ 
ceeding  incident  to  an  administrative  determination. 
The  result  was  that  the  administrative  determination 
prevailed  over  the  judicial  determination  of  fact  as 
to  citizenship  and  the  United  States  Supreme  Court 
permitted  the  deportation  order  to  be  executed. 
The  Japanese  Immigrant  Case  (189  U.  S.  86,  99-101) 
and  Nishimura  Ekin  v.  United  States  (142  U.  S.  651, 
663),  which  also  deal  with  administrative  proceedings 
for  the  deportation  of  alleged  aliens,  involve  the 
same  doctrine. 

In  Hannibal  Bridge  Co .  v.  United  States  (221  U.  S. 
194, 196,  203)  judicial  methods  were  held  not  essential 
to  an  administrative  determination  by  the  Secretary 
of  War  that  a  certain  bridge  had  become  an  obstruc¬ 
tion  to  navigation  and  must  be  altered  or  removed. 
As  the  bridge  was  a  perfectly  lawful  structure  when 
built,  it  is  clear  that  a  property  right  was  at  stake 
and  that  the  owner  of  the  bridge  was  entitled  to  “due 
process  of  law”  in  the  proceedings  incident  to  the 
Secretary’s  determination. 


In  re  Way  Tax ,  96  Fed.  484,  485,  486,  was  a  case  in 
which,  after  the  immigrant  had  presented  his  proofs, 
the  collector  of  customs,  in  the  absence  of,  and  with¬ 
out  notice  to  the  immigrant,  took  unsworn  statements 
and,  crediting  the  latter  rather  than  the  immigrants 
proofs,  ordered  his  deportation.  The  collectors  de¬ 
termination  was  nevertheless  upheld  as  valid,  Judge 
Gilbert  saying: 

“The  collector  is  not  required  to  conform 
his  proceedings  to  what  is  known  as  “due  proc¬ 
ess  of  law”  *  *  *.  It  is  enough  if  he 
make  an  examination  and  a  decision.  His 
order  is  due  process  of  law.” 

In  another  similar  case,  evidence  which  would  be 
inadmissible  in  a  court  of  justice  was  admitted, 

i 

including  statements  or  evidence  adduced  in  an  en¬ 
tirely  different  proceeding  three  years  before.  Judge 
Dodge  said : 

“It  is  well  settled  that  officers  of  the  Govern¬ 
ment,  to  whom  the  determination  of  ques¬ 
tions  of  this  kind  is  entrusted  under  statutes 
like  those  governing  this  proceeding,  are  not 
bound  by  the  rules  of  criminal  procedure,  nor 
by  the  rules  of  evidence  applied  in  courts 
*  *  *.  The  alien’s  opportunity  to  be  heard 
need  not  be  upon  any  regular  set  occasion  nor 
according  to  the  forms  of  judicial  procedure; 
it  may  be  such  as  will  secure  the  prompt, 
vigorous  action  contemplated  by  Congress  and 
appropriate  to  the  nature  of  the  case  *  *  *. 

I  am  unable  to  believe  that  the  duty  of  officers 
to  give  a  fair  hearing  required  them  to  shut 


their  eyes  to  the  contents  of  this  former 
record,  or  to  do  so  without  formal  or  inde¬ 
pendent  proof  of  its  contents.” 

In  re  Jem  Yuen ,  188  Fed.  350,  353,  354. 

In  United  States  v.  Martin  (193  Fed.  795,  796),  a 
case  of  similar  nature,  the  court  took  occasion  to 
remark  that  “the  taking  of  testimony  or  statements 
of  witnesses  is  not  surrounded  by  the  limitations  and 
barriers  of  judicial  proceedings.” 

Again,  in  Ex  parte  Wong  Yee  Toon  (227  Fed.  247), 
Judge  Rose  laid  down  the  general  rule  that: 

“In  hearings  before  administrative  officials, 
they  may  doubtless  accept  testimony  that 
would  not  be  admissible  in  a  court  of  law.” 
(227  Fed.  at  252.) 

“The  real  question  is:  Have  they  honestly 
and  by  means  which  would  seem  fair  to  a 
reasonable  man,  not  trained  in  law,  sought  to 
arrive  at  the  truth,  in  order  that  they  may  do 
justice?  If  their  actions,  taken  as  a  whole, 
show  that  their  inquiry  was  not  a  fair  and 
honest  effort  to  obtain  such  result,  their  action 
is  not  binding  on  the  courts,  whether  from  a 
technical  standpoint  their  procedure  was  or 
was  not  open  to  criticism.”  ( 227  Fed.  at  250.) 

Illustrations  might  be  multiplied  almost  indefi¬ 
nitely  of  valid,  administrative  determinations  founded 
upon  proceedings  in  which  the  person  affected  thereby 
has  not  had  the  benefit  of  judicial  procedure  or  its 
equivalent;  and  this,  too,  notwithstanding  his  con- 
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stitutional  right  to  “due  process  of  law.”  Indeed, 
the  procedure  involving  disregard  of  judicial  methods 
is  the  usual  'procedure  incident  to  administrative  deter¬ 
minations.  One  further  illustration  will,  therefore, 
suffice. 

The  Alien  Property  Custodian,  when  he  determines 
the  fact  of  enemy  ownership  and  seizes  the  property 
which  is  the  subject  of  his  determination,  pays  no 
heed  to  judicial  procedure.  Yet  if  the  citizenship  of 
the  owner  is  in  issue,  a  property  right  is  at  stake  before 
the  Alien  Property  Custodian.  It  is  true  that  the 
more  important  of  these  property  rights  are  com¬ 
mitted  to  judicial  determination  by  section  9  of  the 
act  of  October  6,  1917  (40  Stat.  419).  Nevertheless, 
having  regard  to  the  act  of  November  4,  1918  (40 
Stat.  1020,  1021),  it  seems  apparent  that  this  judicial 
remedy  does  not  extend  to  compensation  for  the  loss 
due  to  a  sale  by  the  Alien  Property  Custodian  at  less 
than  the  true  value  having  intervened  before  judicial 
proceedings  or  for  the  loss  due  to  interruption  of 
possession  where  there  is  no  sale.  See  Kahn  v.  Gar- 
van  (263  Fed.  909,  914).  Losses  of  this  nature,  if 
suffered,  are  suffered  solely  because  of  the  adminis¬ 
trative  determination  of  the  Alien  Property  Custo¬ 
dian;  so  that  the  owner  is  constitutionally  entitled  to 
“due  process  of  law,”  even  before  the  Alien  Property 
Custodian.  Yet  his  determinations  have  always  been 
upheld,  notwithstanding  the  lack  of  judicial  pro¬ 
cedure.  ( Garvan  v.  $20,000  Bonds ,  265  Fed.  477, 
479.) 
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A  determination  that  an  Army  officer  is  no  longer 
entitled  to  his  office  stands,  however,  upon  a  different 
footing,  for  his  continued  tenure  of  office  is  not  a 
right  of  liberty  or  of  property  (supraf  p.  59),  and 
he  is  not  entitled  to  “due  process  of  law”  in  the  con¬ 
stitutional  sense.  The  most  that  he  can  ask  is  that 
he  be  not  deprived  of  such  protection  as  the  statute, 
according  to  its  true  intent  and  meaning,  ex  gratia 
bestows  upon  him  ( Newcomer  v.  Postmaster  of 
Buffalo ,  221  Fed.  687).  The  methods  whereby  the 
statute  commands  that  this  protection  should  be 
accorded  constitute,  of  course,  “due  process  of  law” 
in  a  certain  sense,  but  not  in  the  constitutional 
sense. 

The  act  of  June  4,  1920,  with  the  single  exception 
of  an  investigation  by  a  court  of  inquiry,  conferred 
upon  officers  nothing  resembling  judicial  machinery. 
It  prescribed  no  rules  of  evidence  and  no  judicial 
methods,  theories,  or  procedure.  Relators  can  not 
justly  ask  for  more  than  the  statute  actually  pur¬ 
ports  to  give  them.  And,  with  the  single  exception 
already  noted,  it  purports  to  give  them  nothing 
more  than  former  elimination  statutes  purported  to 
give  to  officers  before  being  eliminated,  in  respect  of 
judicial  machinery  or  judicial  methods. 

In  the  one  particular  referred  to,  the  act  of  June 
4,  1920,  gives  an  officer  the  benefit  of  additional 
methods  of  investigation,  viz,  those  in  use  by  courts 
of  inquiry.  What  is  added  is,  in  substance,  merely 
this:  That  the  investigators  (members  of  the  court 
of  inquiry)  are  sworn  (A.  W.  100)  and  are  subject 
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to  challenge  (A.  W.  99);  that  they  may  compel 
witnesses  to  attend  and  testify  under  oath  and  must 
permit  cross-examination  of  those  who  testify  (A.  W. 
101);  and  that  the  investigators  must  permit  the 
officer,  whose  conduct  is  being  inquired  into,  to  be 
assisted  by  counsel  (A.  W.  99). 

The  plain  purpose  of  this  new  provision  in  elimina¬ 
tion  statutes  was  to  give  officers  more  effective 
means  to  make  sure  that  carelessly  inaccurate  state¬ 
ments  of  other  officers  who  entertained  toward  them 
unfavorable  opinions  should  not  carry  more  weight 
than  such  statements  deserved  and  that  the  officers 
under  investigation  should  have  the  benefit  of  the 
statements  and  evidence  of  officers  whose  opinions 
toward  the  former  were  favorable.  Reference  to  a 
court  of  inquiry  achieved  both  objects  through  the 
power  of  that  body  to  compel  the  attendance  of 
witnesses;  and,  by  permitting  the  officers  under 
investigation  to  put  the  makers  of  such  reports  under 
oath  and  to  have  them  cross-examined  by  counsel, 
it  was  calculated  to  prevent  careless  or  inaccurate 
reports  from  unduly  influencing  the  result. 

The  statutory  remedy  is  not  that  of  denying  to 
the  final  classification  board  the  benefit  of  infor¬ 
mation  not  adduced  pursuant  to  judicial  methods. 
The  officer  is  protected,  without  enabling  him  to 
exclude  from  consideration  official  documents  and 
facts  adduced  by  ordinary  administrative  methods, 
through  giving  him  adequate  opportunity  to  show 
their  unreliability  or  inaccuracy  (if  they  are  unre¬ 
liable  or  inaccurate)  and  this,  by  enabling  him  to 
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compel  the  authors  of  the  documents  to  present 
themselves  as  witnesses  or  by  enabling  to  present 
other  testimony  on  the  same  subject.  Although  these 
proceedings  for  the  officer's  protection  do  not  take 
place  in  the  presence  of  the  final  classification  board, 
he  has  the  full  benefit  of  them  before  that  board. 

The  statutory  reference  to  a  court  of  inquiry, 
therefore,  was  not  designed  to  hamper  the  collection 
of  facts,  needed  by  those  in  authority  in  order  to 
determine  what  officers  should  be  eliminated.  And 
experience  has  shown  that  it  does  unduly  hamper 
the  collection  of  facts  needed  for  administrative 
determination,  in  general,  if  those  responsible  there¬ 
for  are  prohibited  from  according  probative  value 
to  information  which  falls  short  of  satisfying  the 
judicial  standard  as  to  what  evidence  is  competent 
and  legally  admissible. 

It  is  because,  and  only  because,  judicial  methods 
are  inconsistent  with  the  prompt  and  vigorous 
dispatch  of  administrative  business  that  the  country 
contents  itself  with  a  system  of  administrative 
determinations  which,  owing  to  the  methods  used, 
are  less  sure  of  reaching  correct  results  than  the 
system  under  which  judicial  determinations  are 
made.  But  the  fact  that  this  “  difference  in  the 
security  of  judicial  over  administrative  action" 
actually  exists  and  is  legally  and  wisely  permitted 
to  exist  is  abundantly  recognized  by  the  highest 
authority.  (White  v.  Ching  Fong ,  253  U.  S.  90,  93.) 

The  new  requirements  of  the  act  of  June  4,  1920, 
under  which  (by  invoking  a  court  of  inquiry),  a 
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slightly  different  principle  was  engrafted  upon  the 
general  body  of  elimination  statutes,  have  been 
fully  complied  with;  and,  aside  from  a  minor  point 
as  to  furnishing  copies  of  the  record,  this  is  con¬ 
ceded.  The  decisions  under  former  statutes  on  the 
same  subject  are,  therefore,  entirely  applicable. 

Duryea  v.  United  States  (17  Ct.  Cls.  24),  for  in¬ 
stance,  dealt  with  the  proceedings  of  a  “mustering- 
out  board,”  whose  functions  under  section  11  of  the 
act  of  July  15,  1870  (16  Stat.  318),  were  absolutely 
analogous,  indeed  practically  identical  with  the  func¬ 
tions  of  the  court  of  inquiry  and  final  classification 
board  under  section  24b  of  the  act  of  June  4,  1920. 
Capt.  Duryea,  suing  for  active  pay  after  the  date  of 
the  order  mustering  him  out  in  consequence  of  these 
proceedings,  attacked  these  proceedings  as  void  on 
the  ground  that  the  mustering-out  board  had  denied 
him  the  benefit  of  judicial  procedure  in  many  par¬ 
ticulars.  One  of  his  criticisms  was  that  the  board 
had  admitted  in  evidence  the  record  of  testimony 
given  upon  the  trial  of  a  criminal  prosecution,  to 
which  Capt.  Duryea  had  at  one  time  been  sub¬ 
jected  and  which  had  resulted  in  his  being  acquitted. 
He  charged  that  the  board  had  accepted  as  true  the 
story  of  adverse  witnesses  who  were  still  alive  and 
available  and  who  were  not  produced  before  the 
board  and  whose  story  had  been  rejected  by  the 
judges  of  fact  before  whom  the  criminal  case  had 
been  tried.  The  Court  of  Claims  held,  however, 
that  the  board  was  entitled  to  use  the  nonjudicial 
methods  which  it  had  used. 


277 


Similar  decisions  were  made  in: 

Carrick  v.  United  States,  24  Ct.  Cls.  264, 
277. 

Sherburne  v.  United  States ,  16  Ct.  Cls.  491, 
499. 

3.  Relators’  objection  is,  whoever,  not  that  reports 
constituting  parts  of  relators’  official  record  were  con¬ 
sidered  by  the  court  of  inquiry,  instead  of  calling  the 
makers  of  these  reports  as  witnesses,  but  rather  that 
these  reports  were  considered  by  the  final  classifica¬ 
tion  board.  It  was  necessary,  of  course,  to  put  rela¬ 
tors’  objection  in  this  form,  since  the  effective  deter¬ 
mination  is  made  by  the  classification  board,  not  by 
the  court  of  inquiry. 

The  manifest  difficulty  was  then  encountered  by 
relators’  that  in  section  24b  Congress  has  not  seen 
fit  to  prescribe  any  rules  or  make  any  requirements 
applicable  to  the  methods  to  be  pursued  by  the  classi¬ 
fication  boards,  although  it  is  entirely  clear  that  the 
rules  governing,  to  some  extent,  the  action  of  courts 
of  inquiry  do  not  apply  to  the  final  classification 
board.  The  members  of  the  latter  are  not  investi¬ 
gators  like  the  members  of  a  court  of  inquiry.  They 
constitute  the  deciding  body,  the  body  for  whose 
benefit  the  court  of  inquiry  conducts  its  investigation. 

To  meet  this  difficulty  relators  put  forward  a 
very  specious  plea.  It  is  that,  aside  from  anything 
contained  in  section  24b,  the  classification  boards, 
like  other  military  boards,  have  quasi  judicial  ma¬ 
chinery  and  that  the  statute  must  have  contemplated 


278 


their  using  this  machinery  and  (as  a  corollary 
thereto)  their  applying  the  rules  of  evidence. 

Petitioner’s  argument  overlooks  the  fact  that,  in 
general,  judicial  procedure,  including  the  rules  of 
evidence,  governs  proceedings  that  are  entirely 
judicial  in  character,  such  as  the  proceedings  of 
courts-martial,  but  not  proceedings  that  are  adminis¬ 
trative  or  merely  quasi  judicial.  In  any  event, 
however,  petitioner’s  contention  on  this  point  finds 
no  support  in  the  essential  nature  of  boards  of  officers, 
as  they  are  regularly  or  normally  constituted. 

Such  boards  of  officers  are  administrative  bodies, 
pure  and  simple;  they  are  neither  tribunals  nor 
quasi  judicial  bodies.  It  is  true  that  in  exceptional 
cases,  certain  boards,  like  the  final  classification 
board,  are  empowered  by  statute  to  make  adminis¬ 
trative  determinations.  But  in  general,  their  prov¬ 
ince,  like  that  of  courts  of  inquiry,  is  to  investigate 
and  recommend,  not  to  decide.  Unlike  courts  of 
inquiry,  however,  boards  of  officers  have  no  judicial 
machinery  and  no  procedure  which  in  any  way 
resembles  judicial  procedure. 

Courts-martial,  by  their  judge  advocates,  have 
power  to  issue  subpoenas,  but  boards  of  officers  have 
no  such  power  (A.  W.  22) ;  although,  of  course,  any 
board,  officer,  or  other  person  may  listen  to  the 
testimony  of  witnesses  duly  subpoenaed  by  competent 
authority  (A.  W.  23).  Any  witness  subpoenaed  by 
process  issued  by  a  board  of  officers  could  disregard 
the  paper  {qua  subpoena)  with  impunity,  since  he 


would  not  be  “  duly  subpoenaed”  within  the  meaning 
of  A.  W.  23.  It  is  true,  but  unimportant,  that  when 
any  witness  gives  testimony  before  any#  officer  or 
person  or  board  that  may  be  conducting  an  investiga¬ 
tion,  the  witness  need  not  incriminate  himself 
(A.  W.  24).  A  military  board  must  consider  deposi¬ 
tions  properly  taken,  but  is  without  power  to  compel 
the  taking  of  a  deposition  (A.  W.  25)  or  to  take  a 
deposition  for  use  in  a  judicial  proceeding  (A.  W.  26). 
As  neither  a  board  of  officers,  nor  any  other  military 
investigator  is  a  tribunal,  such  a  board  is .  without 
power  to  fine  for  contempt  (A.  W.  32),  and  for  the 
same  reason,  it  is  not  bound  by  the  rules  of  evidence 
(A.  W.  38).  Indignities  offered  to  a  board  of  officers 
may  constitute  a  military  or  other  offense,  but  can  not 
constitute  contempt,  since  it  enjoys  no  judicial 
authority  whatever.  As  Gen.  Davis  says  (Military 
Law,  3d  Ed.,  p.  225),  it  is  a  mere  investigating  com¬ 
mittee  composed  of  officers.  Gen.  Davis  says  also 
that  unless  expressly  authorized  by  statute,  military 
boards  are  without  authority  to  summon  or  examine 
witnesses,  but  may  act  upon  ex  parte  affidavits. 

The  argument  that  because  boards  of  officers  are 
without  power  to  issue  subpcenaes  they  can  not  be 
judicial  bodies  would  be  a  valid  argument:  All  judi¬ 
cial  bodies  have  such  power.  But  petitioner’s  argu¬ 
ment  that  because  boards  of  officers  have  power  to 
issue  subpcenaes  (were  that  proposition  true  as  a 
matter  of  fact)  they  are  judicial  bodies  is  illogical 
and  invalid.  For  the  power  to  issue  subpcenaes  is 
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very  frequently  enjoyed  by  administrative  officers, 
such  as  district  attorneys,  and  by  administrative 
bodies. 

N.  Y.  Code  of  Crim.  Proc.,  sec.  609,  610. 

In  re  Blue ,  46  Mich.  268. 

Noyes  v.  Byxbee ,  45  Conn.  382. 

40  Cyc.  2156,  note  14. 

Congress  might,  indeed,  have  required  a  trial  of 
the  issues  incident  to  eliminating  officers  from  the 
Army  by  judicial  procedure  and  methods,  in  which 
event  the  responsibility  for  a  decision  would  doubt¬ 
less  have  been  cast  upon  the  courts  or  upon  persons 
outside  the  War  Department,  who  would  not  be  em¬ 
barrassed  by  antecendent  knowledge  or  preconceived 
opinions.  But  Congress  saw  fit  to  adopt  the  opposite 
course.  It  authorized  an  administrative  determina¬ 
tion  (25  Ops.  Atty.  Gen.  194,  215;  Duryea  v.  U.  S ., 
17  Ct.  Cls.  24;  Street  v.  U.  S.y  24  Ct.  Cls.  230,  133 
U.  S.  299)  by  persons  within  the  War  Department 
and  within  the  Army  who  would  inevitably  be  in¬ 
fluenced  by  facts  well  known  in  the  Army  and,  there¬ 
fore,  properly  taken  notice  of  administratively;  as 
properly  as,  in  a  judicial  proceeding,  certain  well- 
known  but  unproved  facts  are  taken  notice  of 
judicially  by  the  courts. 

c. 

WANT  OF  HEARING  BEFORE  THE  FINAL  CLASSIFICATION 
BOARD  OR  BEFORE  THE  PRESIDENT. 

Decision  in  favor  of  appellant:  Creary  rec.  p.  29. 

The  alleged  defect  that  petitioner  had  no  hearing 
other  than  before  the  court  of  inquiry  was  not  urged 
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upon  the  oral  argument;  the  point  relied  on  then 
being  only  that  a  hearing  before  the  “  honest  and 
faithful  board”  is  essential.  That  point  applies,  of 
course,  only  in  the  Creary  case.  The  want  of  a 
hearing  before  the  classification  board  is,  however, 
referred  to  in  the  points  appended  to  the  demurrer, 
as  is  also  the  want  of  a  hearing  before  (or  at  least 
opportunity  to  petition)  the  President. 

Congress  has  seen  fit  to  provide  that  an  officer 
shall  present  all  his  proofs  and  contentions  before 
the  court  of  inquiry.  That  is  his  “  hearing.”  No 
other  is  provided  by  Congress.  The  logical  and  legal 
effect  of  this  situation  is  that  which  results  from 
applying  the  maxim:  Expressio  unius  est  exclusio 
alterius. 

i 

But  aside  from  the  intent  of  Congress  thus  clearly 
expressed,  one  opportunity  to  present  proofs  and 
contentions  is  all  that  can  be  asked  as  incident  to 
any  single  administrative  determination,  unless  by 
statute  two  or  more  opportunities  are  expressly 
required. 

This  was  squarely  held  by  the  United  States  Cir¬ 
cuit  Court,  composed  of  Mr.  Justice  (then  Judge) 
Jackson  and  of  President  (then  Judge)  Taft,  in 
JohnShillito  Co.  v.  McClung  (51  Fed.  868,  infra  p.  101). 

The  right  of  an  attorney  in  disbarment  proceed¬ 
ings  to  successive  hearings  before  the  Commissioner 
of  Patents  and  before  the  Secretary  of  the  Interior 
was  the  sole  point  litigated  in  Wedderbum  v.  Bliss, 
12  App.  D.  C.  485,  500,  501.  This  Court  ruled  un¬ 
equivocally:  “We  can  not  hold  that  the  relator  was 
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entitled  to  two  hearings — one  before  the  commis¬ 
sioner  and  one  before  the  Secretary.”  Dealing  with 
the  disbarment  statute  on  the  hypothesis  that  the 
Secretary  acted  “as  a  kind  of  appellate  tribunal,” 
this  Court  said: 

“It  does  not  follow  that  a  party  in  interest 
is  entitled  to  oral  argument  or  to  a  hearing  of 
any  kind  before  him  beyond  what  is  involved 
in  the  examination  of  the  record  necessary  for 
the  exercise  of  supervisory  power.  Such  argu¬ 
ment  might  be  allowed  as  a  matter  of  grace, 
but  it  can  not  legally  be  claimed  as  a  matter 
of  right.” 

Kalbfus  v.  Siddons ,  42  App.  D.  C.  310,  318,  is  not 
in  point.  Kalbfus,  an  assistant  assessor,  removable 
only  “for  inefficiency,  neglect  of  duty,  or  malfeasance 
in  office”  (32  Stat.  590,  617),  was  subjected  to  re¬ 
moval  proceedings,  which  resulted,  November  3, 
1911,  in  his  being  vindicated  by  the  Commissioners 
of  the  District.  August  18,  1913,  a  different  board 
of  commissioners  summarily  ordered  his  removal 
without  notice  or  opportunity  to  be  heard.  The 
doctrine  of  the  case  is  simply  that  the  proceedings 
which  supported  the  final  determination  of  Novem¬ 
ber  3,  1911,  had  subserved  the  entire  purpose  for 

•  a 

which  they  were  had  and  that  new  proceedings,  with 
notice  thereof  to  Kalbfus,  were  necessary  before  a 
new  determination  could  be  made.  If  the  determi¬ 
nation  of  November  3,  1911,  had  been  subject  to 
action  by  superior  authority  before  becoming  effec¬ 
tive,  there  is  nothing  in  the  Kalbfus  opinion  to  indi- 
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cate  that  this  Court  would  have  deemed  further  pro¬ 
ceedings,  on  notice  to  Kalbfus,  essential  to  the 
validity  of  the  determination  of  such  superior 
authority.  The  indications  are  very  much  to  the 
contrary,  for  the  court  cites  Wedderbum  v.  Bliss, 
supra,  with  approval. 

In  the  Wedderbum  case,  this  court  uses  as  an 
analogy  the  fact  that  in  court-martial  cases  the  re¬ 
viewing  or  confirming  officer  grants  no  separate 
hearing  to  the  accused,  but  decides  what  action  to 
take  solely  upon  the  record  of  the  proceedings  as 
they  come  to  him.  If  this  is  proper  in  a  proceeding 
which  is  entirely  judicial  in  character,  it  must  a 
fortiori  be  proper  in  proceedings  that  are  only  quasi 
judicial,  like  the  Wedderbum  disbarment,  and  in 
proceedings  that  are  entirely  nonjudicial,  like  elimi¬ 
nation  proceedings  in  the  Army. 

It  is  a  very  common  feature  of  administrative  de¬ 
terminations  that  the  facts  are  collected  by,  or  pro¬ 
ceedings  are  had  before,  some  inferior  officer  or 
body,  and  that  the  effective  decision  is  made  by  a 
superior  officer  or  body  and  solely  based  on  the  facts 
collected  by  and  proceedings  had  before  the  inferior 
officer  or  body.  In  such  cases,  the  practice  varies  as 
to  whether  the  latter  makes  a  provisional  determina¬ 
tion,  or  a  recommendation,  or  neither.  In  the  hun¬ 
dreds  of  cases  of  this  nature,  in  which  the  validity  of 
the  final  determination  has  been  judicially  attacked, 
it  has  almost  invariably  been  conceded  sub  silentio 
by  court  and  counsel  that  the  want  of  any  separate 
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hearing  before  the  superior  officer  or  body  was  no 
objection  to  the  validity  of  the  final  determination. 

De  Cambra  v.  Rogers ,  189  U.  S.  119. 

Hannibal  Bridge  v.  United  States ,  221  U.  S., 
194,  204. 

Monongahela  Bridge  v.  United  States,  216 
U.  S.  177,  194. 

United  States ,  ex  rel.  West  v.  Hitchcock ,  26 
App.  D.  C.  290,  297;  affirmed  205  U.  S.  80. 

In  De  Cambra  v.  Rogers ,  supra ,  it  is  clear  not  only 
that  the  Secretary  of  the  Interior  (Hoke  Smith) 
gave  claimant  no  notice  or  opportunity  to  be  heard 
before  him,  but  it  was  actually  alleged  by  cross¬ 
complaint  and  admitted  by  demurrer  thereto,  that 
“for  want  of  time  and  opportunity,  the  Secretary 
had  not  read  or  heard  read  the  evidence  in  the  con¬ 
tested  case”  (189  U.  S.  at  121).  The  only  hearing 
accorded  was,  in  fact,  before  the  register  and  receiver 
of  the  United  States  Land  Office,  who  made  the 
provisional  or  preliminary  determination  between 
rival  private  claimants  to  public  land.  Upon  the 
record  made  before  him,  subsequent  determina¬ 
tions  were  made  both  by  the  Commissioner  of  the 
General  Land  Office  and  by  the  Secretary.  Mr.  Jus¬ 
tice  Brewer,  speaking  for  the  United  States  Su¬ 
preme  Court,  said: 

“When  a  decision  has  been  made  by  the 
Secretary  of  the  Interior,  courts  will  not 
entertain  an  inquiry  as  to  the  extent  of  his 
investigation  and  knowledge  of  the  points 
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decided  or  as  to  the  methods  by  which  he 
reached  his  determination. 

De  Canibra  v.  Rogers ,  189  U.  S.  119,  122. 

If  Mr.  Justice  Brewer  had  been  of  opinion  that  the 
determination  made  by  the  Secretary  was  invalid 
because,  before  him,  claimant  had  had  no  oppor¬ 
tunity  to  be  heard,  it  is  certain  that  he  would  not 
have  used  the  language  just  quoted;  indeed,  a  con¬ 
trary  decision  would  probably  have  been  reached  by 
the  court. 

In  Johnson  v.  Lane  (48  App.  D.  C.  169;  s.  c. 
Johnson  v.  Payne ,  253  U.  S.  209),  one  Jennie  John¬ 
son  and  her  children  had  applied  for  enrollment 
in  the  Creek  Nation.  Enrollment  meant  the  acquisi¬ 
tion  of  a  very  valuable  right  to  land.  Commissioner 
Bixby  conducted  an  investigation  or  hearing  and 
decided  in  her  favor.  Upon  recommendation  of  the 
Acting  Commissioner  of  Indian  Affairs,  the  Secretary 
of  the  Interior,  February  19,  1907,  “affirmed”  the 
commissioner’s  decision  without  notice  or  hearing. 
A  fortnight  later,  the  Secretary,  summarily  and  with¬ 
out  notice,  rescinded  his  former  decision  and  made  a 
decision  unfavorable  to  Mrs.  Johnson  and  her  chil¬ 
dren.  The  latter  applied  for  mandamus,  contending 
that  the  benefit  of  the  Secretary’s  decision  of  February 
19  “could  not  be  taken  from  them  without  notice  and 
an  opportunity  to  be  heard.”  But  the  action  of  the 
Secretary  was  held  to  be  valid  by  this  court  and  by 
the  United  States  Supreme  Court.  The  latter,  by 
Mr.  Justice  Holmes,  indicated  that  the  only  hearings 
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required  were  those  before  Commissioner  Bixby,  and 
said: 

“Hearings  had  been  had  before  the  proper 
tribunal .” 

In  the  same  sense,  the  court  of  inquiry  was  relators’ 
only  “proper  tribunal”  to  take  proofs  and  hear 
arguments. 

D. 

NO  ACTION  BY  THE  CONVENING  AUTHORITY  UPON  THE 

PROCEEDINGS  OF  THE  COURT  OF  INQUIRY  CONSTITUTED 

UNDER  SECTION  24B  IS  REQUIRED. 

As  to  ordinary  courts  of  inquiry  other  than  those 
convened  under  section  24b,  the  record  of  their  pro¬ 
ceedings  is  forwarded  to  the  convening  authority 
(A.  W.  103).  This  is  to  enable  him  to  have  the 
benefit  of  its  investigation  or  to  require  further  in¬ 
vestigation  or  consideration  by  them,  should  he  be  of 
opinion  that  the  development  of  further  facts  or  a 
fuller  expression  of  the  views  of  the  members  of 
the  court  of  inquiry  would  be  useful  to  him  (C.  M.  M. 
471).  But  no  confirmation,  approval,  or  other  action 
by  the  convening  authority  is  necessary  in  order  to 
give  effect  of  the  proceedings  or  conclusions  of  courts 
of  inquiry,  since  the  former  have  no  effect  and  can  be 
given  no  effect,  other  than  merely  affording  reliable 
information  upon  which  the  proper  military  or  depart¬ 
mental  authority  may  act,  if  action  be  subsequently 
deemed  advantageous. 

The  court  of  inquiry  may  or  may  not  make  recom¬ 
mendations  or  express  opinions;  normally  it  does 
not  do  so  (A.  W.  102).  Whether  or  not  the  court 
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of  inquiry  makes  a  recommendation  or  expresses  an 
opinion,  it  never  makes  (judicial,  quasi  judicial,  or 
other)  decisions  or  determinations  in  any  proper 
sense.  Although  styled  a  court  because  of  its  using 
quasi  judicial  procedure,  it  is  not  a  court  in  fact. 
As  was  said  by  Attorney  General  Moody,  afterwards 
a  justice  of  the  United  States  Supreme  Court,  a 
court  of  inquiry  does  not  “  perform  any  real  judicial 
function.”  (25  Ops.  Atty.  Gen.  623,  625.) 

Moreover,  the  Court-Martial  Manual,  which  carries 
the  authority  of  an  order  or  regulation  of  the  War 
Department,  and  thus  has  the  force  of  law  (if  not  in 
conflict  with  statute),  authoritatively  declares  that : 

“A  court  of  inquiry  is  not  really  a  court  in 
the  judicial  sense  of  the  term,  for  no  criminal 
issue  is  formed  before  it,  it  arraigns  no  ac¬ 
cused,  receives  no  plea,  makes  no  findings  of 
guilt  or  innocence,  awards  no  punishment.” 
(C.  M.  M.  461.) 

The  court  of  inquiry  required  by  section  24b  is, 
however,  exceptional.  Unlike  other  courts  of  in¬ 
quiry,  its  purpose  is  not  to  aid  the  convening  authority 
in  making  some  order  or  finding  or  determination, 
but  to  aid  the  final  classification  hoard .  For  the 
statute  in  this  special  case  commands,  not  that  the 
record  be  transmitted  to  the  convening  authority , 
as  in  A.  W.  103,  but  to  the  final  classification  hoard. 
And  it  is  the  decision  of  the  latter,  not  of  the  conven¬ 
ing  authority,  which  section  24b  makes  controlling. 

If  section  24b  had  purposed  requiring  the  record 
to  go  first  to  the  convening  authority  and  then  to  the 


288 


classification  board,  it  would  have  said  so;  and  it 
can  not  be  supposed  that  any  action  by  the  con¬ 
vening  authority  can  be  required,  after  such  action 
shall  have  been  rendered  futile  through  a  determi¬ 
nation  made  by  the  final  classification  board. 

E. 

NO  REVISION  BT  THE  JUDGE  ADVOCATE  GENERAL 
UNDER  R.  S.  1190  OF  THE  PROCEEDINGS  OR  INVESTI¬ 
GATION  CONDUCTED  BT  THE  COURT  OF  INQUIRT  IS 
REQUIRED  AS  ESSENTIAL  TO  THE  VALIDITT  OF  AN 
ORDER  RETIRING  OR  DISCHARGING  AN  OFFICER  UNDER 
SECTION  24B. 

Decision  in  favor  of  appellant:  Creary  rec.  p.  33. 
The  section  of  the  Revised  Statutes  referred  to 
reads  as  follows : 

“The  Judge  Advocate  General  shall  receive, 
revise,  and  cause  to  be  recorded  the  proceed¬ 
ings  of  all  courts-martial,  courts  of  inquiry, 
and  military  commissions,  and  perform  such 
other  duties  as  have  been  performed  hereto¬ 
fore  by  the  Judge  Advocate  General  of  the 
Army.” 

Petitioner's  contention  as  to  R.  S.  1199  is  unsound 
for  two  reasons:  (1)  That  R.  S.  1199  is  inconsistent 
with,  and  has  been  superseded  by,  section  24b  in  so 
far  as  the  process  of  eliminating  officers  from  the 
Army  is  concerned  and  (2)  that  R.  S.  1199,  properly 
construed,  never  required  action  in  a  pending  case 

to  be  deferred  or  the  results  reached  therein  to  be 
set  aside  in  virtue  of  any  “ revision”  by  the  Judge 
Advocate  General. 

1.  R.  S.  1199  was  originally  enacted  as  a  part  of 
section  12  of  the  Army  reorganization  act  of  July  28, 
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1866  (14  Stat.  334).  That  act  did  not  deal,  in  any 
respect,  with  the  punishment  of  military  offenders  or 
with  the  functions  or  proceedings  of  courts-martial 
or  courts  of  inquiry.  Section  12  thereof  merely  de¬ 
fines  the  functions  of  the  Judge  Advocate  General, 
but  it  does  not  assume  to  say  what  shall  be  the  effect 
of  the  exercise  of  those  functions. 

As  to  section  24b  of  the  act  of  June  4,  1920,  there 
is  no  room  for  the  exercise  of  the  functions  of  the 
Judge  Advocate  General,  at  least  dum  fervet  opus. 
The  third  sentence  of  section  24b  gives  every  officer 
provisionally  put  in  class  B  an  opportunity  to  present 
his  case  before  a  court  of  inquiry.  The  fourth  sen¬ 
tence  gives  the  officer  two  valuable  rights  before  that 
court:  to  have  a  copy  of  the  record  upon  which  his 
proposed  classification  is  based  and  to  present  testi-  * 
mony.  Without  a  break,  the  fifth  sentence  of  the 
section  continues: 

“  The  record  of  such  court  of  inquiry  shall  be 
forwarded  to  the  final  classification  board  for 
reconsideration  of  the  case,  and  after  such 
consideration  the  finding  of  such  classification 
board  shall  be  final  and  not  subject  to  further 
revision  except  upon  the  order  of  the  Presi¬ 
dent.” 

The  sixth  and  seventh  sentences  deal  with  the 
“ honest  and  faithful”  board.  Where  is  there  any 
opportunity  for  a  review  of  the  record  of  the  court 
of  inquiry  by  the  Judge  Advocate  General?  The 
statute  excludes  it.  After  establishing  the  court  of 
inquiry  in  the  third  sentence  and  prescribing  its  pro- 

66763—21 - 19 


290 


cedure  in  the  fourth  sentence,  the  fifth  sentence  says 
that  its  record  shall  be  forwarded  to  the  final  classifi¬ 
cation  board.  If,  instead,  the  court  of  inquiry  for¬ 
warded  its  record  to  the  Judge  Advocate  General,  it 
would  be  disobeying  the  statute.  Could  it  be  said 
that  the  record  is  sent  to  the  final  classification  board 
in  order  to  be  transmitted  to  the  Judge  Advocate 
General  for  review?  The  statute  gives  a  contrary 
answer.  The  record  of  the  court  of  inquiry  is  for¬ 
warded  to  the  final  classification  board  “for  recon¬ 
sideration”  (by  it)  “of  the  case.”  And  when  it  has 
reconsidered  the  case,  shall  it  then  forward  the  record 
of  the  court  of  inquiry  to  the  Judge  Advocate  General 
for  him  to  “revise”?  To  do  so  would  be  worse  than 
useless  since,  as  the  statute  declares  in  explicit  terms, 
“after  such  consideration,  the  finding  of  such  classifi¬ 
cation  board  shall  be  final  and  not  subject  to  further 
revision”  (other  than  by  the  final  classification  board) 
“except  upon  the  order  of  the  President.”  The  fact 
is  unmistakable  that  Congress  by  section  24b  estab¬ 
lished  a  system  complete  in  itself  for  the  elimination 
of  officers  who  should  not  be  retained  in  the  service, 
in  which  system  the  Judge  Advocate  General  has  no 
part.  The  preexisting  statute  of  55  years  ago  con¬ 
cerning  revision  by  the  Judge  Advocate  General  will 
not  fit  into  that  system.  It  must  be  deemed  inap¬ 
plicable;  or  repealed  by  later  inconsistent  legislation 
so  far  as  regards  a  court  of  inquiry  functioning  upon 
the  elimination  of  Army  officers. 

2.  The  “revision”  contemplated  by  R.  S.  1199  was 
not  in  the  nature  of  an  appellate  review  or  of  cooper- 
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ating  in  an  appellate  review,  even  in  the  cases  to  which 
R.  S.  1199  was  and  is  applicable;  these  cases,  how-  # 
ever  (as  has  been  pointed  out),  not  including  inves¬ 
tigations  conducted  by  a  court  of  inquiry  in  aid  of 
the  elimination  system  created  by  section  24b.  The 
revision  contemplated  was  merely  one  designed  for 
the  improvement  of  the  military  system  in  general, 
so  as  to  render  miscarriages  of  justice  less  probable. 
That  the  word  “  revise”  in  section  1199,  when  applied 
to  records  of  court-martial,  does  not  contemplate  an 
appellate  review  was  held  in  Ex  parte  Mason  (256 
Fed.  386),  decided  in  1882‘.  In  that  case,  the  accused, 
a  soldier,  was  convicted  by  court-martial  and  sen¬ 
tenced  to  a  term  of  imprisonment  in  a  penitentiary. 
The  Judge  Advocate  General  on  review  of  the  case 
held  that  the  court-martial  had  no  jurisdiction  and 
that  there  was  no  evidence  adduced  at  the  trial 
showing  the  prisoner’s  guilt  and  recommended  to  the 
Secretary  of  War  that  the  sentence  be  disapproved. 
The  Secretary  nevertheless  disregarded  this  advice 
and  approved  the  sentence.  The  soldier  was  com¬ 
mitted  to  the  penitentiary,  whence  he  sought  a  dis¬ 
charge  through  habeas  corpus.  Judge  Wallace,  then 
holding  the  Circuit  Court  for  the  Northern  District 
of  New  York,  said  (p.  387) : 

**  It  is  urged  that,  because  the  statute  makes 
it  the  duty  of  that  officer  to  “  receive,  revise, 
and  cause  to  be  recorded  the  proceedings  of  all 
courts-martial,”  the  power  to  reverse  is  to  be 
implied.  It  is  not  reasonable  to  suppose  that 
the  exercise  of  such  an  important  power  would 
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be  conferred  in  vague  and  doubtful  terms,  or 
that  it  lurks  behind  the  word  “revise.”  .  Ap¬ 
plying  the  rule  “noscitur  a  sociis,”  the  word 
“revise”  is  to  be  read  in  connection  with  the 
words  that  precede  and  follow  it,  and,  thus 
read,  the  duty  it  imposes  is  analogous  to  the 
duty  of  receiving  and  recording  the  proceed¬ 
ings.  Had  it  been  intended  by  the  statute  to 
introduce  such  a  marked  innovation  into  the 
preexisting  functions  ot  that  officer,  and  to 
convert  a  staff  officer  or  the  head  of  a  bureau 
into  a  judicial  officer  having  the  ultimate 
decision  in  all  cases  of  military  offenses,  the 
power  to  affirm,  reverse,  or  modify  the  pro¬ 
ceedings  of  courts-martial  would  have  been 
lodged  in  plain  and  explicit  language.  The 
language  employed  is  more  appropriate  to 
indicate  the  discharge  of  clerical  duties.” 

To  treat  the  result  reached  by  a  court-martial  as 
ineffective  or  inchoate,  merely  because  the  “  revision” 
contemplated  by  R.  S.  1199  has  not  been  had,  is 
opposed  to  the  uniform  practice  and  interpretation 
of  the  War  Department  and  of  the  Army  for  fifty- 
jive  years.  Under  this  long-continued  administra¬ 
tive  construction,  no  action  by  the  Judge  Advocate 
General  is  necessary  before  carrying  into  effect  the 
proceedings  of  courts-martial,  courts  of  inquiry,  and 
military  commissions.  It  is  simply  made  the  statu¬ 
tory  duty  of  the  Judge  Advocate  General  to  examine 
and  keep  himself  informed  as  to  such  proceedings 
in  order  that  he  may  criticize,  and  propose  advanta¬ 
geous  modifications  in  the  military  system  for  doing 
justice  and  for  ascertaining  disputed  facts.  Mr* 
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Justice  Blatchford,  in  discussing  the  weight  to  be 
accorded  by  the  courts  to  the  statutory  interpreta¬ 
tion  adopted  in  practice  by  the  governmental  depart¬ 
ments  to  which  the  enforcement  of  the  statute  is 
committed,  said  with  much  force,  in  United  States 
v.  Hill  (120  U.  S.  169,  180) : 

This  construction  of  the  statute  in  prac¬ 
tice  *  *  *  continued  for  so  many  years, 
must  be  regarded  as  absolutely  conclusive  in 
its  effect.  ( Edwards ’  Lessee  v.  Darby,  12 
Wheat.  206;  U.  S .  v.  Temple ,  105  U.  S.  97; 
Ruggles  v.  Illinois,  108  U.  S.  526;  U .  S.  v. 
Graham,  110  U.  S.  219.) 

Further  consideration  of  this  subject  is  deemed 
unnecessary  because  it  has  been  fully  treated  in  the 
printed  proceedings  of  the  Senate  Committee  on 
Military  Affairs. 

Record  of  hearings  before  Subcommittee  of 
Senate  Military  Affairs  Committee,  Sixty-sixth 
Congress,  first  session,  on  S.  64  (a  bill  to 
establish  military  justice),  at  pages  57  to  94. 

Leave  is  respectfully  asked  to  treat  the  appropriate 
part  of  the  printed  volume  of  the  proceedings  of  the 
Senate  Military  Affairs  Committee,  which  volume  will, 
if  requested,  be  submitted  to  this  court,  as  a  part  of 
respondent’s  brief. 

p. 

THE  ALLEGED  BIAS  OF  CERTAIN  MEMBERS  OF  ARMY 
BOARDS  IN  COL.  CRE ART’S  CASE  DID  NOT  IMPAIR  THE 
RESULT. 

Decision  in  favor  of  appellant:  Creary  rec.,  p.  29, 
fol.  48;  p.  32,  fol.  52. 


In  the  lower  court,  Col.  Creary  contended  that 
certain  members  of  the  several  boards  which  con¬ 
sidered  his  case  were  biased  or  prejudiced.  Spe¬ 
cifically,  it  appears  from  the  petition  (par.  8)  and 
from  the  answer  (par.  8)  that  one  member  of  the 
preliminary  classification  board  and  one  member  of 
the  final  classification  board  had  previously,  in  the 
course  of  their  duties  as  officers  of  the  Army,  made 
reports  unfavorable  to  the  petitioner,  and,  further, 
that  one  member  of  the  board  to  determine  the  cause 
of  petitioner’s  classification  had  previously,  in  the 
course  of  his  duties,  sat  as  a  member  of  a  board 
administratively  convened  which  had  classified  peti¬ 
tioner  as  a  “misfit.” 

It  is  to  be  observed  that  there  is  no  allegation  of 
personal  enmity  or  dislike  to  the  petitioner  on  the 
part  of  these  officers.  The  ground  of  objection 
would  therefore  seem  to  be  similar  to  that  made 
against  a  juror  because  he  had  previously  formed  or 
expressed  an  opinion  as  to  the  fact  at  issue.  But 
on  the  facts  as  shown  by  the  pleadings  in  this  case, 
can  it  with  accuracy  be  said  that  these  officers  or  any 
of  them  have  formed  or  expressed  an  opinion  on  the 
question  at  issue  before  them  respectively?  The 
question  at  issue  before  the  two  classification  boards 
was,  should  Colonel  Creary  be  retained  in  the  service. 
That  is  a  widely  different  issue  from  that  on  which 
these  officers  had  previously  expressed  an  opinion. 
What  they  had  previously  said  was  that  on  a  certain 
prior  occasion,  when  Colonel  Creary  was  serving 
under  their  orders  his,  service  had  been  in  a  partic- 
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ular  respect  unsatisfactory.  It  is  entirely  consistent 
with  the  facts  pleaded  on  behalf  of  the  petitioner  and  . 
admitted  by  the  answer  that  these  officers,  not¬ 
withstanding  their  unfavorable  reports  as  to  the 
particular  occasion  and  particular  duty  when  Colonel 
Creary  had  been  under  their  orders,  believed  that  he 
should  be  retained  in  the  service.  From  the  fact 
that  on  the  narrower  issue  stated,  they  had  expressed 
an  unfavorable  opinion,  the  court  can  not  violently 
assume  that  on  the  broad  issue  of  petitioners  reten¬ 
tion  in  the  service  they  had  formed  an  opinion 
against  him.  Unless  such  assumption  is  made,  the 
ground  of  objection  fails. 

With  respect  to  the  board  on  cause  of  classification, 
the  matter  is  even  clearer.  That  board  had  to  de¬ 
termine  the  issue  whether  petitioner’s  classification 
in  class  B  was  or  was  not  due  to  his  neglect,  mis¬ 
conduct,  or  avoidable  habits.  The  objection  is  that 
one  member  of  that  board  had  previously  been  a 
member  of  a  board  administratively  convened  which 
had  classified  petitioner  as  a  “  misfit.”  The  use  of 
that  word  clearly  implies  no  neglect,  misconduct,  or 
avoidable  habits  on  the  part  of  petitioner,  but  rather 
that  through*  temperament,  disposition,  or  education, 
he  was  not  well  qualified  for  the  particular  duties  to 
which  he  was  then  assigned.  In  other  words,  far 
from  tending  to  prove  bias  or  an  unfavorable  pre¬ 
judgment  of  the  issue  before  that  board,  the  facts 
tend  to  show  that  one  member  thereof  had  expressed 
an  opinion  which  so  far  as  it  was  at  all  material  was 
favorable  to  petitioner  on  the  issue  then  to  be  decided. 
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It  is  therefore  submitted  that  on  the  pleadings,  no 
case  is  made  out  of  bias,  prejudice,  or  of  previously 
formed  opinions  on  the  question  at  issue .  But  the 
mere  fact  that  an  executive  officer  had  previously 
expressed  an  opinion  on  a  question  at  issue  before 
him  does  not  necessarily  disqualify  him,  as  it  might  a 
judge  or  juror,  to  pass  on  the  question.  This  is 
clearly  shown  by  the  daily  practice  of  the  War 
Department  with  reference  to  the  removal  of  bridges 
or  other  structures  obstructive  to  navigation  under 
section  18  of  the  rivers  and  harbors  act  of  March  3, 
1899  (30  Stat.  1121,  1154),  which  has  been  construed 
by  the  Supreme  Court  in  Monongahela  Bridge  Com¬ 
pany  v.  United  States  (216  U.  S.  177),  and  other  cases. 
That  statute  expressly  requires  the  Secretary  of  War, 
before  declaring  a  bridge  to  be  an  obstruction,  to  “  give 
the  parties  reasonable  opportunity  to  be  heard.” 
Such  hearings  are  in  practice  had  before  the  district 
engineer  in  charge  of  the  district  in  which  the  bridge  is. 
He  is  required,  in  addition  to  reporting  the  testimony 
and  arguments  submitted  at  the  hearing,  to  make 
recommendations  to  the  Secretary  of  War  whether  or 
not  the  bridge  is  obstructive  or  should  be  removed. 
Yet  in  practically  every  case,  the  very  officer  before 
whom  the  hearing  is  held  and  who  is  required  to  make 
such  recommendation,  has  previously  expressed  an 
opinion  on  the  subject  by  way  of  preliminary  report. 
Such  is  known  to  be  the  daily  practice  and  such 
appears  from  paragraph  337,  Orders  and  Regulations, 
Corps  of  Engineers,  United  States  Army,  as  follows: 

“  Procedure  in  cases  of  bridges  obstructing 
navigation:  Whenever  complaint  is  made  that 
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a  designated  bridge  over  a  navigable  waterway 
of  the  United  States  is  an  obstruction  to 
navigation,  the  Chief  of  Engineers  will  refer 
such  complaint  to  the  engineer  officer  in  charge 
of  the  district  in  which  the  bridge  is  situated, 
who  will  personally  inspect  and  investigate 
the  same  and  report  thereon.  If  he  finds  the 
bridge  an  unreasonable  obstruction  to  naviga¬ 
tion,  he  will  specify  the  character  of  the 
obstruction  and  the  changes  necessary  to 
render  navigation  through  or  under  the  bridge 
reasonably  free,  easy,  and  unobstructed,  and 
what  will  be  a  reasonable  time  in  which  to 
make  them.  If  the  Secretary  of  War  believes 
it  an  unreasonable  obstruction,  the  matter 
will  again  be  referred  to  the  district  officer, 
who  will  arrange  for  giving  the  owners  and 
controllers  of  the  bridge,  as  well  as  the  com¬ 
plainants  and  all  known  interested  parties,  a 
reasonable  opportunity  to  be  heard.  The 
proceedings  with  reference  to  the  hearing  will 
be  in  accordance  with  the  orders  and  regula¬ 
tions  concerning  public  hearings. 

The  report  will  include  specific  statements 
concerning  the  following  matters,  together 
with  such  other  information  as  the  district 
officer  or  the  board  holding  the  hearing  may 
wish  to  present,  etc.”  (Pars.  7b  and  7c,  G.  O. 
5  C.  of  E.  1916.) 

In  the  Monongahela  Bridge  case ,  supra,  it  appears 
that  this  procedure  was  followed.  In  the  opinion, 
pages  187-190,  it  was  said  by  the  Supreme  Court: 

“On  the  twenty-ninth  of  April,  1903,  the 
Secretary  of  War,  Mr.  Root,  was  petitioned 


by  numerous  companies  and  individuals  to 
have  an  investigation  made  of  the  bridge  “as 
to  its-  obstruction  of  navigation.”  *  *  * 
This  petition  was  referred  by  the  Chief  of  Engi¬ 
neers  to  Maj.  Sibert,  of  the  Corps  of  Engineers, 
for  investigation  and  report.  The  latter  officer 
reported,  among  other  facts,  that  *  *  *  . 

4.  The  height  of  this  bridge  is  such  that  the 
average  of  the  boats  engaged  in  interstate 
commerce  between  the  States  referred  to 
above  (Pennsylvania  and  West  Virginia)  are 
prevented  from  passing  under  the  bridge  at  a 
stage  of  water  materially  less  than  that  which 
floods  the  walls  of  the  locks  of  the  Monongahela 
River.  *  *  *  8.  In  the  opinion  of  this  office, 
this  bridge  is  one  that  certainly  requires  action 
under  section  18,  River  and  Harbor  Act  of 
March  3,  1899.  9.  It  is  therefore  respectfully 

recommended  that  it  be  proceeded  against  in 
the  manner  specified  under  the  law  referred  to 
above,  both  on  account  of  insufficient  height 
and  length  of  span.  *  *  *  The  Chief  of 
Engineers  indorsed  that  report  and  recom¬ 
mended  that  the  papers  be  returned  to  Maj. 
Sibert,  with  instructions  to  hold  a  public  hear¬ 
ing,  after  due  notice  to  interested  parties,  as 
required  by  the  law  and  the  orders  of  the  War 
Department.  Under  date  of  May  23d,  1904, 
Maj.  Sibert  made  a  report  to  the  Chief  of 
Engineers,  from  which  it  appears  that  the 
parties  interested  were  given  a  hearing,  all 
parties  being  present.  That  report  stated: 
This  office  is  of  the  opinion  that  there  is 
good  reason  to  believe  that  the  bridge 
owned  by  the  Monongahela  Bridge  Company 
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at  Brownsville,  Pa.,  is  an  unreasonable  ob¬ 
struction  to  navigation,  and  therefore  respect- 
.  fully  recommends  that  the  Monongahela  Bridge 
Company  (George  W.  Lenhart,  president, 
Brownsville,  Pa.)  be  given  notice  to  make  the 
following  changes  in  its  bridge  crossing  the 
Monongahela.” 

It  clearly  appears  from  the  foregoing  that  Maj. 
Sibert  had  in  the  first  place  officially  expressed 
an  opinion  adverse  to  the  bridge  company,  prior 
to  the  time  when  he  presided  at  a  quasi  judicial 
hearing,  at  which,  the  identical  issue  was  again  con¬ 
sidered  by  him;  nevertheless,  the  opinion  of  the 
Supreme  Court  fails  to  show  any  disapprobation  by 
it  of  this  course  of  procedure,  and  the  court  sustained 
the  order  made  by  the  Secretary  of  War,  to  whose 
validity  the  legality  of  the  hearing  so  conducted 
was  prerequisite. 

In  Hannibal  Bridge  Company  v.  United  States 
(221 U.  S.  194)  the  same  statute  was  again  under  con¬ 
sideration  in  a  similar  case.  It  is  not  entirely  clear 
from  the  report  whether  the  officer  who  made  the 
preliminary  report  against  the  bridge  was  the  same 
officer  who  conducted  the  hearing  or  not,  but  it  seems 
probable  that  such  was  the  case. 

A  still  more  striking  example  of  the  fact  that  an 
executive  officer  sitting  in  a  judicial  or  quasi  judicial 
capacity  is  not  subject  to  challenge  as  though  he 
V  were  a  court  or  a  juror  is  the  circumstance  that  a 
summary  court  officer  is  not  subject  to  challenge  on 
any  ground.  (Eighteenth  article  of  war,  41  Stat. 
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790,  and  Manual  for  Courts-Martial,  sec.  120.)  Here 
we  have  an  officer  who,  while  exercising  no  part  of 
the  judicial  power  of  the  Government,  is  neverthe¬ 
less  a  true  court,  but  can  not  be  challenged.  A 
fortiori,  an  officer  sitting  as  a  member  of  such  a 
board  as  those  authorized  by  section  24b  is  not  as 
of  right  challengeable. 

Finally,  it  must  be  presumed,  in  the  absence  of 
allegation  to  the  contrary,  that  the  officers  con¬ 
cerned  and  the  Secretary  of  War  did  their  duty.  If 
one  of  these  officers  who  had  previously  made  an 
adverse  report  felt  himself  so  biased  or  prejudiced 
as  to  be  unable  to  give  petitioner  a  fair  hearing,  it 
was  clearly  his  duty  to  apply  to  the  Secretary  to  be 
relieved  from  the  duty  for  which  he  was  disqualified. 
As  he  is  not  alleged  to  have  made  such  an  application, 
it  must  be  assumed  that  he  did  not  consider  himself 
and  was  not,  in  fact,  biased  or  prejudiced. 

It  must  also  be  assumed  that  the  Secretary,  in 
passing  on  these  records  in  the  name  and  on  behalf 
of  the  President,  did  his  duty.  It  was  then  shown 
him  on  the  face  of  the  record  that  the  same  officer 
whose  adverse  report  was  among  the  papers  appended 
to  the  record  had  sat  as  a  member  of  the  board.  If 
the  Secretary  deemed  such  circumstance  a  disquali¬ 
fication  of  the  officer  concerned,  it  was  his  duty  to 
disapprove  the  proceedings  of  the  board  and  to  order 
a  reconsideration  of  the  case  before  another  board. 
The  fact  that  he  did  not  take  this  course,  is  equivalent 
to  a  determination  by  him  that  there  was  no  bias 
or  prejudice  on  the  part  of  the  officers  composing  the 
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boards.  That  determination  by  the  Secretary  for 
and  on  behalf  of  the  President  can  not  be  attacked 
collaterally. 

A  collateral  attack  on  the  validity  of  a  court- 
martial  sentence  similar  to  the  present  collateral 
attack  on  the  validity  of  the  proceedings  under  sec¬ 
tion  24b  was  made  in  Swaim  v.  United  States  (165 
U.  S.  553).  The  opinion  on  the  point  is  as  follows 
(p.  560): 

“Error  is  assigned  to  the  Court  of  Claims 
in  overruling  an  exception  to  the.  action  of  the 
court-martial  in  permitting,  after  objection 
made,  an  officer  to  sit  on  the  trial  whom  the 
appellant,  in  the  performance  of  his  official 
duty,  on  several  occasions  severely  criticized 
in  official  reports,  and  whose  enmity  and  dis¬ 
like  had  been  thereby  incurred.  This  error 
is  sufficiently  disposed  of  by  quoting  the  pro¬ 
visions  of  the  eighty-eighth  article  of  war: 
‘Members  of  a  court-martial  may  be  chal¬ 
lenged  by  a  prisoner,  but  only  for  cause  stated 
to  the  court.  The  court  shall  determine  the 
relevancy  and  validity  thereof,  and  shall  not 
receive  a  challenge  to  more  than  one  member 
at  a  time.,  The  decision  of  the  court-mar¬ 
tial  in  determining  the  validity  of  the  chal¬ 
lenge  could  not  be  reviewed  by  the  Court  of 
Claims  in  a  collateral  action.” 

It  is,  therefore,  contended  (a)  that  no  disqualifying 
prejudice  or  bias  is  shown  on  the  pleadings  to  have 
existed;  ( b )  that  the  mere  fact,  if  it  be  a  fact  in  the 
present  case,  that  an  executive  officer  has  previously 
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expressed  an  opinion  on  a  question  at  issue  before 
him  does  not  necessarily  disqualify  him  to  pass  on 
that  question;  and  (c)  that  since  the  record  is  not  sub¬ 
ject  to  collateral  attack,  it  must  be  presumed  that  the 
officers  concerned  and  the  Secretary  did  their  duty 
with  respect  to  the  exclusion  from  the  boards  of  any 
officer  disqualified  to  act  as  a  member  of  them. 

VI. 

The  judgments  or  orders  appealed  from  should  be 
reversed  with  costs,  with  directions  to  dismiss  the 
petitions  with  costs. 
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IN  THE  COURT  OF  APPEALS  OF  THE  DISTRICT 

OF  COLUMBIA. 


John  W.  Weeks,  Secretary  of  War, 

Defendant- Appellant, 

v. 

The  United  States  of  America,  ex 
Relatione  William  F.  Creary, 

Petitioner- Appellee. 

John  W.  Weeks,  Secretary  of  War, 

Defendant- Appellant, 

v. 

The  United  States  of  America,  ex 
Relatione  John  W.  French, 

Petitioner- Appellee. 

BRIEF  OF  APPELLEES 

\ 

Statement  of  the  Cases 

Although  the  Counsel  who  prepared  Appellant’s  brief 
seems  to  have  labored  under  no  limitation  as  to  its  length 
or  character  of  content,  and  although  the  brief  is  made  to 
include  “details”  which,  admittedly,  do  no  duty  except 
to  convey  Counsel’s  criticism  of  “the  attitude  towards  the 
War  Department  which,  from  the  beginning,  Chief 
Justice  McCoy  had  taken,”  still  we  do  not  find  that  the 
facts  in  the  cases  are  sufficiently  stated  by  the  appellant 
to  enable  us  properly  to  discuss,  or  the  Court  easily  to 
apprehend,  the  questions  involved.  Having  this  in  mind, 
we  will  restate  the  cases  as  follows: 

The  petition  in  the  case  of  Colonel  Creary  for  a  writ  of 
mandamus  was  filed  on  January  3,  1921  (Creary  R.  1)  and 
the  petition  in  the  case  of  Colonel  French  for  a  writ  of 
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mandamus  was  filed  on  January  21,  1921  (French  R.  1). 
The  answers  to  these  petitions  by  Newton  D.  Baker,  the 
then  Secretary  of  War,  were  filed  on  January  25,  1921 
(Creary  R.  7)  (French  R.  9).  The  demurrers  interposed  to 
the  answers  were  filed  January  31,  1921  (Creary  R.  16) 
(French  R.  21).  On  March  10, 1921,  by  consent  of  counsel 
representing  the  respective  parties,  the  appellant,  John 
W.  Weeks,  was  substituted  in  place  of  Newton  D.  Baker 
as  party  defendant  (Creary  R.  18)  (French  R.  22).  On 
March  12,  1921,  the  demurrers  to  the  answers  were  sus¬ 
tained  by  the  court  (Creary  R.  19)  (French  R.  23).  After 
considering  and  overruling  certain  dilatory  motions  filed  on 
behalf  of  the  appellant,  the  court  below  on  April  29, 1921, 
entered  judgments  awarding  the  writs  of  mandamus 
against  the  appellant,  commanding  him  to  vacate  the  order 
dated  the  17th  day  of  November,  1920,  purporting  to  dis¬ 
charge  Colonel  William  F.  Creary  from  the  Army  of  the 
United  States  and  restore  Colonel  Creary  to  the  office  and 
status  of  Colonel  of  Infantry  in  the  Army  as  of  the  17th 
day  of  November,  1920,  and  to  the  rights  incident  and 
belonging  to  said  office  and  status  of  which  he  was  deprived 
by  said  order  (R.  52),  and  commanding  the  appellant  to 
vacate  the  order  dated  the  24th  day  of  December,  1920, 
purporting  to  retire  Colonel  John  W.  French  from  active 
service  of  the  United  States  Army  and  to  restore  Colonel 
French  to  the  office  and  status  of  Colonel  of  Infantry  in 
the  Army  of  the  United  States  as  of  the  24th  day  of 
December,  1920,  and  to  the  rights  incident  to  the  office  and 
status  of  which  h  ;  was  deprived  by  said  order  (R.  54). 

Facts  in  Relation  to  Col.  Creary1  s  Case 

The  record  discloses  that  Colonel  Creary  enlisted  in  the 
Regular  Army  of  the  United  States  on  the  19th  day  of 
January,  1893,  and  served  as  private,  corporal  and  ser¬ 
geant,  from  the  date  of  his  enlistment  to  the  23rd  day  of 
March,  1896;  that  after  and  as  a  result  of  a  competitive 
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examination  he  was  duly  nominated,  confirmed  by  the 
Senate,  appointed  and  commissioned  from  the  ranks  of  the 
Army,  second  lieutenant,  Infantry,  the  5th  day  of  March, 
1896;  that  thereafter  in  due  course  of  lineal  promotion  he 
was,  after  due  examination  and  a  finding  of  moral,  pro¬ 
fessional  and  physical  qualification,  nominated,  con¬ 
firmed,  appointed  and  commissioned  first  lieutenant  the 
12th  day  of  August,  1898;  captain  the  9th  day  of  April 
1901;  major  the  1st  day  of  July,  1916;  lieutenant  colonel 
(in  the  temporarily  increased  regular  establishment)  the 
5th  day  of  August,  1917;  colonel  (in  the  temporarily  in¬ 
creased  regular  establishment)  on  the  same  day;  and 
lieutenant  colonel  in  the  Regular  Army  the  27th  day  of 
December,  1919;  and  was  duly  appointed  and  commis¬ 
sioned,  by  promotion,  colonel  in  the  Regular  Army 
July  20,  1920,  and  served  in  such  status  until  the  23rd 
day  of  November,  1920,  when  he  received  the  following 
order: 

“WAR  DEPARTMENT 
Washington 

“Special  Orders)  November  17,  1920 

No.  271-0  ) 

PEM  423 
EXTRACT 

CONFIDENTIAL 

69.  Colonel  William  F.  Creary,  Infantry,  having  been 
finally  classified  in  Class  B,  for  causes  due  to  his  neglect, 
misconduct  and  avoidable  habits,  his  discharge  from  the 
Army,  by  direction  of  the  President,  under  the  pro¬ 
visions  of  Section  24b  of  the  Act  of  Congress  approved 
June  4,  1920,  is  announced. 

By  order  of  the  Secretary  of  War: 

Peyton  C.  March, 
Major-General ,  Chief  of  Staff. 

OFFICIAL: 

P.  C.  Harris, 

The  Adjutant  General. 

FOR  OFFICIAL  USE  ONLY 
NOT  TO  BE  MADE  PUBLIC.” 

(Creary  R.  2) 
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In  the  month  of  June,  1920,  appellee  was  informed  by  the 
War  Department  that  a  classification  board  convened  by 
virtue  of  the  authority  of  Section  24b  of  the  Act  of  June 
4,  1920,  commonly  called  the  Army  Reorganization  Act, 
had  provisionally  arranged  him  in  Class  B  as  unfit  to  be 
retained  in  the  service.  Upon  such  notification,  appellee 
by  virtue  of  the  authority  of  said  section  of  said  Act 
requested  a  court  of  inquiry,  and  accordingly  a  court  was 
convened  by  the  President  at  the  Headquarters  of  the 
Sixth  Corps  Area  at  Chicago,  Illinois,  September  21,  1920, 
to  consider  and  make  its  recommendation  upon  the  ques¬ 
tion  whether  appellee  should  be  continued  in  Class  B,  the 
court  of  inquiry  having  no  power  to  decide  the  question 
referred  to  it.  Appellee  appeared  before  said  court  of 
inquiry  without  counsel.  The  proceedings  of  the  original 
classification  board  show  that  that  board  reported  it  had 
examined  “into  the  record  of  Colonel  William  F.  Creary, 
Inf.,  and  upon  consideration  of  his  record  as  a  whole  from 
the  date  of  his  first  commission  in  the  Army  of  the  United 
States  to  the  present  date,  finds  that  he  should  not  be 
retained  in  the  service/’  Full  copy  of  the  appellee’s 
record  as  a  whole  from  the  date  of  his  first  commission  in 
the  Army  of  the  United  States  to  the  present  date  (that 
is,  the  date  of  the  proceedings  of  the  provisional  classifi¬ 
cation  board)  was  not  furnished  him,  he  being  furnished 
copies  of  brief  extracts  from  his  record  containing  only 
all  the  unfavorable  portions  of  his  record  and  omitting  all 
favorable  portions.  (Creary  R.  3).  He  was  permitted  to 
examine  his  original  record  by  the  court  of  inquiry  in  its 
presence  only  and  at  ts  session.  After  receiving  the  copy 
of  the  proceedings  of  the  court  of  inquiry,  he  heard  nothing 
whatever  concerning  his  case  until  he  rece  ved  the  order  of 
discharge  of  November  17,  1920,  hereinbefore  referred  to. 
(Creary  R.  4).  He  had  no  notice  of  the  convening  of  a 
final  classification  board  nor  of  any  proceeding,  action,  or 
finding  bv  such  board;  nor  the  convening  of  the  board  of 
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officers  to  determined  whether  the  classification  thus  finally 
made  by  the  final  classification  board  was  due  to  peti¬ 
tioner’s  neglect,  misconduct  or  avoidable  habits;  nor  of 
any  proceeding,  action  or  finding  of  such  board  of  officers 
(Creary  R.  4).  The  proceedings  of  said  board  were  had 
privately  and  secretly  (Creary  R.  5).  Appellee  had  no 
opportunity  to  appear  before  the  final  classification  board 
to  present  argument  before  that  board  upon  the  law  and 
the  facts;  nor  had  he  any  opportunity  to  petition  the  Presi¬ 
dent  for  a  revision  of  the  action  of  such  board;  nor  had  he 
any  opportunity  to  appear  before  the  board  of  officers,  nor 
to  adduce  testimony  upon  the  issue  whether  the  final  classi¬ 
fication  was  due  to  his  neglect,  misconduct,  or  avoidable 
habits,  the  issue  which  was  before  that  board  for  deter¬ 
mination,  or  to  present  argument  upon  the  law  and  the 
facts  before  that  board;  nor  to  petition  the  President  for  a 
revision  of  the  action  of  that  board  (Creary  R.  4). 

The  proceedings  in  his  case  were  never  presented  to  the 
President;  nor  did  the  President  ever  consider  or  act  upon 
his  case.  The  Secretary  of  War  himself,  without  con¬ 
ferring  with  the  President  in  respect  to  this  particular  case, 
approved  the  finding  of  the  final  classification  board  and 
the  board  of  officers,  and  discharged  the  petitioner  from  the 
Army,  assuming  to  do  so  because  of  a  supposed  general 
authority  conferred  upon  him  by  the  President  which  will 
hereinafter  appear  (Creary  R.  4,  5,  10).  The  answer  of 
the  respondent  shows  that  before  the  determination  of 
classification  of  officers  of  the  United  States  Army,  as 
provided  by  Section  24b  of  the  said  Act  of  June  4, 1920,  the 
Secretary  of  War  laid  before  the  President  the  manner  of 
procedure  to  be  followed  and  the  action  to  be  taken  in  all 
cases  of  classification  and  determination  under  the  pro¬ 
vision  of  Section  24b,  and  received  from  the  President  the 
general  authority  and  direction  that  he,  as  Secretary  of 
War,  should  in  all  such  cases  take  such  action  in  the  name 
of  the  President  and  by  his  authority  by  way  of  approval,  re- 
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vision  or  otherwise  as  from  the  circumstances  shown  by  the 
record  in  each  such  case  appeared  to  him,  the  Secretary  of 
War,  to  be  right  and  proper;  and  that  pursuant  to  such 
general  authority  and  direction  the  Secretary  of  War  and 
the  Assistant  Secretary  of  War  took  in  this  case,  as  ap¬ 
pears  by  his  answer,  the  following  action: 

“(1)  The  signing  by  this  defendant,  on  behalf 
and  by  authority  of  the  President,  at  the  foot  of  the 
record  of  the  final  classification  board,  but  prior  to 
/  the  submission  of  such  record  to  the  board  to 
determine  the  cause  of  plaintiff’s  classification,  of 
the  following  notation : 

‘Approved, 

Baker, 

Secretary  of  War* 

“(2)  The  signing  by  this  defendant  on  behalf 
and  by  authority  of  the  President,  at  the  foot  of  the 
record  of  the  board  to  determine  the  cause  of 
plaintifT s  classification,  of  the  following  notation: 

‘Majority  report  approved, 

Baker, 

Secretary  of  War.* 

“  (3)  The  reading  by  this  defendant  in  person  of 
the  records  of  the  preliminary  classification  board, 
the  court  of  inquiry,  the  final  classification  board, 
and  the  board  to  determine  the  cause  of  classifica¬ 
tion,  in  plaintiff’s  case,  and  the  signing  by  W.  R. 
Williams,  Assistant  Secretary  of  War,  pursuant  to 
instructions  to  that  effect  given  him  by  this 
defendant  after  such  reading,  and  on  behalf  of  and 
by  authority  of  the  President,  on  November  17, 
1920,  subsequent  to  the  action  of  the  board  to 
determine  the  cause  of  plaintifT s  classification,  of 
an  instrument  of  approval,  a  copy  of  which  is 
annexed  to  this  answer  and  marked  Exhibit  1, 
which  is  prayed  to  be  taken  as  a  part  hereof. 

“(4)  The  issuance  on  November  17,  1920,  by 
order  of  this  defendant  on  behalf  and  by  authority 

6 


of  the  President  of  a  special  order  discharging 
plaintiff  from  the  United  States  Army,  of  which  a 
true  copy,  marked  Exhibit  2,  is  attached  hereto  and 

ryred  to  be  taken  as  a  part  hereof.”  (Creary 

10). 

The  pleadings  also  show  that  the  record  of  the  court  of 
inquiry  was  never  transmitted  to  the  Judge  Advocate 
General  of  the  Army  for  his  review  or  revision;  and  that 
one  member  of  the  preliminary  classification  board  had 
previously  made  an  adverse  report  upon  appellee’s  effi¬ 
ciency,  one  member  of  the  final  classification  board  had 
made  a  like  report,  and  one  member  of  the  board  convened 
to  determine  the  cause  of  appellee’s  classification  had  sat 
as  a  member  of  a  board  administratively  convened  which 
had  classified  appellee  as  a  misfit. 

The  appellee  interposed  a  demurrer  to  the  answer  of  the 
respondent  (R.  16).  The  pertinent  portion  of  Section  24b 
of  the  Act  approved  June  4,  1920,  provides: 

“Sec.  24b.  Classification  of  Officers. — 
Immediately  upon  the  passage  of  this  Act,  and  in 
September  of  1921  and  every  year  thereafter,  the 
President  shall  convene  a  board  of  not  less  than  five 
general  officers,  which  shall  arrange  all  officers  in 
two  classes,  namely:  Class  A,  consisting  of  officers 
who  should  be  retained  in  the  service,  and  Class  B, 
of  officers  who  should  not  be  retained  in  the  service. 
Until  otherwise  finally  classified,  all  officers  shall  be 
regarded  as  belonging  to  Class  A,  and  shall  be 
promoted  according  to  the  provisions  of  this  Act 
to  fill  any  vacancies  wh  ch  may  occur  prior  to  such 
final  classification.  No  officer  shall  be  finally 
classified  in  Class  B  until  he  shall  have  been  given 
an  opportunity  to  appear  before  a  court  of  inquiry. 
In  such  court  of  inquiry  he  shall  be  furnished  with  a 
full  copy  of  the  official  records  upon  which  the 
proposed  classification  is  based  and  shall  be  given 
an  opportunity  to  present  testimony  in  his  own 
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behalf.  The  record  of  such  court  of  inquiry  shall 
be  forwarded  to  the  final  classification  board  for 
reconsideration  of  the  case,  and  after  such  consider¬ 
ation  the  finding  of  said  classification  board  shall  be 
final  and  not  subject  to  further  revision  except  upon 
the  order  of  the  President.  Whenever  an  officer  is 
placed  in  Class  B,  a  board  of  not  less  than  three 
officers  shall  be  convened  to  determine  whether 
such  classification  is  due  to  his  neglect,  misconduct 
or  avoidable  habits.  If  the  finding  is  affirmative, 
he  shall  be  discharged  from  the  Army;  if  negative, 
he  shall  be  placed  on  the  unlimited  retired  list  with 
pay  at  the  rate  of  2 per  centum  of  his  active  pay 
multiplied  by  the  number  of  complete  years  of  com¬ 
missioned  service,  or  service  which  under  the  pro¬ 
vision  of  this  act  is  counted  as  its  equivalent,  unless 
his  total  commissioned  service  or  equivalent  service 
shall  be  less  than  ten  years,  in  which  case  he  shall 
be  honorably  discharged  with  one  year's  pay.  The 
maximum  retired  pay  of  an  officer  retired  under  the 
provisions  of  this  section  prior  to  January  1,  1924, 
shall  be  75  per  centum  of  active  pay,  and  of  one 
retired  on  or  after  that  date,  60  per  centum.  If  an 
officer  is  thus  retired  before  the  completion  of 
thirty  years'  commissioned  service,  he  may  be  em¬ 
ployed  on  such  active  duty  as  the  Secretary  of  War 
considers  him  capable  of  performing  until  he  had 
completed  thirty  years'  commissioned  service." 
(Creary  R.  1-16). 

The  demurrer  interposed  to  the  answer  of  the  respondent 
presents,  among  others,  the  following  propositions : 

1.  That  the  respondent  did  not  give  the  petitioner  an 
opportunity  to  be  heard  or  to  present  argument  upon  the 
law  and  the  facts  before  the  final  classification  board;  and 
did  not  afford  petitioner  an  opportunity  to  appear  before 
or  adduce  testimony  before  the  board  of  officers  which  was 
convened  to  determine  whether  the  final  classification  was 
due  to  petitioner's  neglect,  misconduct  or  avoidable  habits, 
or  an  opportunity  to  offer  argument  upon  the  aw  and  the 
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pretended  facts  before  such  board  of  officers  as  the  law 
requires. 

2.  That  the  respondent  did  not  give  petitioner  an 
opportunity  to  petition  the  President  of  the  United  States 
for  a  revision  of  the  finding  of  the  final  classification  board, 
nor  of  the  board  of  officers  convened  to  determine  the 
cause  of  his  final  classification,  as  the  law  requires. 

3.  That  the  respondent  has  never  transmitted  or 
caused  to  be  transmitted  to  the  President  of  the  United 
States  the  record  of  the  court  of  inquiry  in  petitioner’s  case, 
the  finding  of  the  said  final  classification  board  or  the  said 
board  of  officers,  as  the  law  requires,  nor  was  the  finding 
of  the  said  final  classification  board  or  the  said  board  of 
officers  ever  submitted  to  or  approved  by  the  President  as 
the  law  requires. 

4.  That  the  President  was  without  the  lawful  authority 
to  delegate  to  the  Secretary  of  War  the  power  to  approve 
the  finding  of  the  said  final  classification  board  or  the  said 
board  of  officers,  or  to  discharge  the  petitioner  from  the 
Army  of  the  United  States;  and  that  the  action  of  the 
respondent  in  approving  the  finding  of  the  final  classifica¬ 
tion  board  and  the  board  of  officers  and  dischargng  the 
petitioner  from  the  Army  was  without  lawful  authority 
and  in  violation  of  law. 

5.  That  petitoner  was  not  furnished  with  a  full  copy 
of  the  official  records  upon  which  the  proposed  classifica¬ 
tion  was  based,  as  the  statute  requires. 

6.  That  the  respondent  has  never  caused  the  records 
of  the  proceedings  of  the  court  of  inquiry  convened  in 
petitioner’s  case  to  be  transmitted  to  the  Judge  Advocate 
General  of  the  Army  for  his  review  or  revision,  as  the 
statute  requires. 

7.  That  the  action*  taken  in  petitioner’s  case  by  the 
final  classification  board  and  the  board  of  officers  is  null 
and  void,  inasmuch  as  it  appears  that  one  member  of  the 
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preliminary  classification  board  had  previously  made  an 
adverse  report  upon  petitioner’s  efficiency,  one  member 
of  the  final  classification  board  had  made  a  like  report,  and 
one  member  of  the  board  of  officers  to  determine  the  cause 
of  petitioner’s  final  classification  had  sat  as  a  member  of  a 
board  administratively  convened  which  had  classified 
petitioner  as  a  misfit  for  the  duties  he  was  then  performing, 
and  it  also  appearing  that  the  reports  of  such  officer  were  a 
part  of  the  record  considered  by  the  said  final  classification 
board  and  the  board  of  officers.  (Creary  R.  16,  17). 

Facts  in  Relation  to  Col .  French's  Case 

The  issues  presented  in  the  case  of  Colonel  French  are 
the  same  issues  as  are  presented  in  the  Creary  case  except 
the  issue  raised  in  the  Creary  case  with  respect  to  his 
discharge  from  the  service  and  except  for  the  difference 
set  out  in  IB.  Colonel  French  has  been  placed  upon  the 
retired  list  of  the  Army  and  Colonel  Creary  has  been 
discharged  from  the  Army.  The  demurrer  interposed  to 
the  answer  of  the  respondent  in  the  French  case  presents 
the  same  propositions  that  are  presented  in  the  Creary 
case  except  the  proposition  that  he  was  not  afforded  an 
opportunity  to  appear  and  adduce  testimony  before  the 
board  of  officers  which  was  convened  to  determine  whether 
the  final  classification  was  due  to  petitioner’s  neglect, 
misconduct  or  avoidable  habits.  (French  R.  1-20). 

Action  by  the  Court  Below 

The  court  sustained  the  demurrer  in  the  Creary  case 
upon  the  grounds  (1)  “that  the  President’s  individual 
action  is  called  for  in  consideration  of  the  findings  of  the 
Final  Classification  Board”  and  (2)  “that  the  relator  was 
entitled  to  notice  of  the  charges  against  him  and  to  a 
hearing  before  the  board  to  determine  the  cause  of  final 
classification”  (Creary  R.  29-32),  and  in  the  French  case 
upon  the  ground  that  the  President’s  individual  action  is 
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called  for  in  consideration  of  the  findings  of  the  Final 
Classification  Board.  (French  R.  18,  21-23). 

Questions  Presented 

The  assignments  of  error  are  numerous  and  confused 
and  appellant’s  involved  treatment  of  them  makes  them 
none  the  easier  to  understand.  Besides,  some  of  them  he 
invites  the  Court  to  disregard,  and  then  proceeds  to  argue 
them  at  length.  The  questions  presented  by  the  assign¬ 
ments  of  error,  as  we  understand  them,  may  be  stated, 
more  or  less  briefly,  as  follows : 

(1)  Whether  the  President  is  required  to  review  the 
proceedings  of  the  Final  Classification  Board.  Involved  in 
this  question  are  the  further  questions  (a)  whether  the 
President  had  the  lawful  authority  to  delegate  to  the  Secre¬ 
tary  of  War  the  power  to  approve  the  findings  of  the  Classi¬ 
fication  Board  or  the  Board  of  Officers,  and  (b)  whether 
the  appellees  had  the  right  to  petition  the  President  for  a 
review  of  the  proceedings  had  in  the  matter  of  their 
classification; 

(2)  Whether  Colonel  Creary  was  entitled  to  a  hearing 
before  the  Board  of  Officers  convened  to  determine 
whether  or  not  the  cause  of  his  classification  was  due  to 
his  neglect,  misconduct,  or  avoidable  habits; 

(3)  Whether  mandamus  was  the  appropriate  remedy; 

(4)  The  appellant  has  sought  to  assign  as  error  the 
holding  of  the  court  below  that  he  is  a  party  to  the 
actions.  This  assignment  of  error  is  improper  and  should 
not  be  entertained  by  the  court,  inasmuch  as  the  appellant 
did  not  except  to  the  holding  of  the  court  that  he  was  such 
party,  and  has  pleaded  and  still  is  pleading  to  the  merits. 
In  addition  to  the  issues  decided  by  the  court  below  in 
favor  of  the  appellees,  the  following  questions,  which  were 
resolved  against  the  appellees,  were  raised  by  the  demurrers. 

(5)  The  Court  of  Inquiry,  by  denying  to  the  appellees 
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full  copies  of  the  records  upon  which  their  classification 
was  based  rendered  its  proceedings  coram  non  judice. 

(6)  Appellees  were  denied  the  right  to  be  heard  upon 
the  law  and  the  facts  before  the  Final  Classification  Board; 
to  constitute  a  hearing  there  must  be  given  an  oppor¬ 
tunity  for  argument  on  the  law  and  the  facts  before  the 
tribunal  having  the  power  of  determination. 


ARGUMENT 

I 

THE  PRESIDENT  IS  REQUIRED  TO  REVIEW  THE  PRO¬ 
CEEDINGS  OF  THE  FINAL  CLASSIFICATION  BOARD. 

That  the  President  is  required  to  review  the  proceedings 
of  the  Final  Classification  Board,  we  submit,  cannot  be 
open  to  serious  question.  A  court  of  inquiry  is  a  military 
tribunal  as  well  as  a  court  martial  (Articles  of  War  23, 
24,  25,  26,  32,  38,  97-103).  By  the  common  law  military 
and  by  reason  of  the  very  character  of  a  court  of  inquiry 
and  a  military  board,  the  convening  authority  must  revise 
the  proceedings  (Winthrop’s  Military  Law  and  Precedents, 
pp.  795-822).  In  this  case  Congress  legis'ated  with  this 
principle  in  view  and  provided  expressly  for  a  revision  by 
the  President.  It  is  to  be  noted  that  the  President  con¬ 
vened  the  Final  Classification  Board,  as  provided  by  the 
statute,  as  well  as  the  court  of  inquiry.  The  statute  also 
provides  that 

“The  record  of  such  court  of  inquiry  shall  be 
forwarded  to  the  Final  Classification  Board  for 
reconsideration  of  the  case  and,  after  such  considera¬ 
tion,  the  finding  of  said  Classification  Board  shall 
be  final  and  not  subject  to  further  revision  except 
upon  the  order  of  the  President.” 
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The  appellant  advances  the  very  novel  argument  that 
the  President  is  given  by  the  statute  a  mere  privilege  or 
option  to  intervene,  but  the  President  took  an  entirely 
different  view  of  the  meaning  of  the  statute.  Assuming 
that  the  statute  required  a  revision  of  the  proceedings  in 
each  case,  the  President  adopted  a  plan  of  procedure  based 
upon  that  assumption  and  undertook  to  delegate  his 
authority  to  the  Secretary  of  War.  In  his  answer  the 
Secretary  of  War  says: 

“  He  laid  before  the  President  the  whole  matter  of 
the  procedure  to  be  followed  and  the  action  to  be 
taken  in  all  cases  of  classification  and  determination 
under  the  provisions  of  Section  24b,  and  received 
from  the  President  then  and  there  a  general 
authority  and  direction  that  he  as  Secretary  of  War 
should  in  all  such  cases  take  such  action  in  the  name 
of  the  President  and  by  his  authority  by  way  of 
approval,  revision,  or  otherwise,  as  from  the 
circumstances  shown  by  the  record  in  each  such 
case  appeared  to  him  to  be  right  and  proper.” 
(Creary  R.  10,  French  R.  12.) 

Clearly  it  was  the  opinion  of  the  President  that  the 
statute  imposed  the  duty  to  revise  the  proceedings,  but 
this  duty  he  undertook  to  delegate. 

If  the  statute  gives  only  a  mere  privilege  or  option,  the 
legislation  would  be  useless  for  the  President  might  never, 
as  in  the  instant  cases,  have  the  opportunity  to  avail 
himself  of  the  option  or  privilege,  since  there  would  be  no 
one  charged  with  the  duty  of  bringing  to  his  attention  the 
action  of  the  Final  Classification  Board.  Therefore,  why 
should  the  statute  give  him  the  power  to  revise  without 
imposing  the  duty  so  to  do.  There  can  be  no  doubt  that 
the  power  conferred  by  the  statute  upon  the  Commander- 
in-Chief  of  the  Army  was  for  the  protection  of  the  interests 
of  the  Army  and  the  rights  of  the  officers  concerned.  And 


13 


I 


the  protection  contemplated  by  the  statute  can  only  be 
secured  by  the  President  considering  each  case,  a  duty 
which,  it  is  clear,  the  law  imposes.  The  statute  directs  the 
President  to  convene  the  Classification  Board.  Why 
should  this  duty  be  imposed  upon  the  President  to  select 
the  members  of  the  Board  if  not  for  the  protection  of  the 
interests  of  the  service  and  the  rights  of  the  officers  whose 
cases  are  to  be  considered  by  that  board?  If  this  be  true 
how  much  higher  is  the  duty  of  the  President,  in  the  vital 
protection  of  the  rights  of  the  officer,  to  revise  the  pro¬ 
ceedings  of  the  Board  ?  Manifestly,  therefore,  the  statute 
contemplates  a  revision  by  the  President  of  the  proceed¬ 
ings  of  the  Final  Classification  Board  in  each  case.  This 
is  the  protection  the  statute  gives  against  gross  injustice 
being  done  an  officer. 

A 

THE  APPELLANT  WAS  UTTERLY  WITHOUT  AUTHORITY  TO 

REVIEW,  REVISE,  APPROVE,  OR  DISAPPROVE  THE  PROCEED¬ 
INGS  OF  THE  FINAL  CLASSIFICATION  BOARD. 

The  statute  designates  the  President.  The  power  thus 
committed  to  him  by  the  statute  cannot  be  lawfully  dele¬ 
gated  to  the  Secretary  of  War.  The  proceedings  are 
judicial  in  character.  Such  being  the  case,  the  authorities 
are  all  to  the  effect  that  though  the  President  need  not 
sign  the  proceedings  with  his  own  hand,  the  judgment 
must  be  the  personal  judgment  of  the  President  himself. 
Runkle  v.  United  States ,  122  U.  S.  543;  United  States  v. 
Page ,  137  U.  S.  673;  United  States  v.  Fletcher ,  148  U.  S.  84; 
2  Dillon  Munic.  Corp.  480  (5th  Ed.);  Ekern  v.  McGovern , 
46  L.  R.  A.  (N.  S.)  796. 

In  Runkle  v.  United  States ,  supra,  the  court,  in  passing 
upon  the  question  of  the  duty  of  the  President  himself  to 
approve  the  finding  of  a  court  martial  holding  that  an 
officer  should  be  dismissed  from  the  service,  said : 
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“Here,  however,  the  action  required  of  the  Presi¬ 
dent  is  judicial  in  character,  not  administrative. 
As  Commander-in-Chief  of  the  Army,  he  has  been 
made  by  law  the  person  whose  duty  it  is  to  review 
the  proceedings  of  courts  martial  in  cases  of  this 
kind.  This  implies  that  he  is  himself  to  consider 
the  proceedings  laid  before  him  and  decide  per¬ 
sonally  whether  they  ought  to  be  carried  into  effect. 
Such  a  power  he  cannot  delegate.  His  personal 
judgment  is  required,  as  much  so  as  it  would  have 
been  in  passing  on  the  case,  if  he  had  been  one  of 
the  members  of  the  court  martial  itself.  He  may 
call  others  to  his  assistance  in  making  his  examina¬ 
tions  and  in  informing  himself  as  to  what  ought  to 
be  done;  but  his  judgment  when  pronounced  must 
be  his  own  judgment,  and  not  that  of  another. 
And  this  because  he  is  the  person,  and  the  only 
person,  to  whom  has  been  committed  the  important 
judicial  power  of  finally  determining  upon  an 
examination  of  the  whole  proceedings  of  a  court 
martial,  whether  an  officer  holding  a  commission  in 
the  Army  of  the  United  States  shall  be  dismissed 
from  service  as  a  punishment  for  an  offense  with 
which  he  has  been  charged,  and  for  which  he  has 
been  tried.  In  this  connection,  the  following 
remarks  of  Attorney-General  Bates,  in  an  opinion 
furnished  President  Lincoln,  under  date  of  March 
12, 1864  (11  Ops.  Atty.-Gen.  21)  are  appropriate: 

"  ‘Undoubtedly  the  President,  in  passing  upon  the 
sentence  of  a  court  martial,  and  giving  to  it  the 
approval  without  which  it  cannot  be  executed,  acts 
judiciously.  The  whole  proceeding  from  its  in¬ 
ception  is  judicial.  The  trial,  finding,  and  sentence 
are  the  solemn  acts  of  a  court  organized  and  con¬ 
ducted  under  the  authority  of  and  according  to  the 
prescribed  forms  of  law.  It  sits  to  pass  upon  the 
most  sacred  questions  of  human  rights  that  are  ever 
placed  on  trial  in  a  court  of  justice;  rights  which,  in 
the  very  nature  of  things,  can  neither  be  exposed  to 
danger  nor  subjected  to  the  uncontrolled  will  of 
any  man,  but  which  must  be  adjudged  according 
to  law.  And  the  act  of  the  officer  who  reviews  the 
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proceedings  of  the  court,  whether  he  be  the  com¬ 
mander  of  the  fleet  or  the  President,  and  without 
whose  approval  the  sentence  cannot  be  executed,  is 
as  much  a  part  of  this  judgment,  according  to  law, 
as  is  the  trial  or  the  sentence.  When  the  President, 
then,  performs  this  duty  of  approving  the  sentence 
of  a  court  martial  dismissing  an  officer,  his  act  has 
all  the  solemnity  and  significance  of  the  judgment 
of  a  court  of  law/” 

In  United  States  v.  Page ,  supra,  the  court,  having  under 
consideration  the  question  of  the  dismissal  of  an  officer 
from  the  service,  said: 

“Undoubtedly  the  action  required  of  the  Presi¬ 
dent  under  this  article  is  judicial  action.  He 
decides  personally,  and  the  judgment  is  his  own 
personal  judgment,  and  not  an  official  act  presump¬ 
tively  his.  But  that  judgment  need  not  be  attested 
by  his  sign  manual  in  order  to  be  effectual.” 

The  power  of  the  President  to  determine  the  issue 
whether  an  officer  of  the  Army  shall  be  retained  in  the 
service,  placed  upon  the  retired  list,  or  discharged  without 
honor  or  cause,  cannot  be  other  than  judicial  in  character. 
The  statute  expressly  so  provides  and  the  issue,  being  one 
of  the  highest  importance  to  those  concerned,  is  com¬ 
mitted  by  law  to  the  President  personally. 

Indeed,  we  do  not  understand  that  the  appellant  con¬ 
tends  very  vigorously  that  the  statute  does  not  impose  the 
duty  of  revision  upon  the  President,  the  burden  of  his 
argument  being  that  the  duty  thus  imposed  may  be  dele¬ 
gated.  In  arguing  the  question  of  the  delegation  of  power, 
the  argument  covering  many  pages  of  a  voluminous  brief, 
counsel  for  the  appellants  fail  to  cite  a  single  case  sup¬ 
porting  the  view  that  judicial  power  may  be  delegated. 
In  Runkle  v.  U.  S.,  U.  S.  v.  Page,  and  U.  S.  v.  Fletcher , 
it  was  held  that  the  duty  imposed  upon  the  President,  the 
Commander-in-Chief  of  the  Army,  to  review  the  pro¬ 
ceedings  in  court-martial  cases  is  judicial  in  character  and 
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cannot  be  delegated.  These  cases,  we  submit,  are  decisive 
of  the  question  here  raised  by  the  appellant.  There  can 
be  no  distinction  in  principle  between  the  word  “review” 
as  used  in  respect  of  court-martial  proceedings  and  the 
word  “revision”  used  in  connection  with  proceedings  of 
the  Classification  Board.  The  connotation  of  the  two  terms 
is  the  same.  The  word  “  revision  ”  in  a  legal  sense  means 
“the  act  of  re-examination,  to  correct,  review,  alter,  or 
amend,  review,  re-examination,  looking  at  again.”  (34 
Cyc.  1723.)  Indeed,  it  is  not  disputed,  nor  can  it  be,  that 
the  President  under  the  statute  may  affirm  or  reverse  the 
finding  of  the  Classification  Board.  The  power  to  do  this 
cannot  be  other  than  judicial.  By  the  common  law 
military,  the  convening  authority  must  revise  the  pro¬ 
ceedings. 

Counsel  for  the  appellant,  attempting  to  invoke  what 
may  be  termed  some  kind  of  rule  of  convenience,  say  that 
the  President  should  not  be  burdened  with  revision  of  the 
so-called  Class  B  cases.  Inasmuch  as  counsel  have  made 
this  statement,  we  think  it  our  duty  to  invite  the  attention 
of  the  court  to  the  fact  that  shortly  after  the  decision  of 
the  court  below  in  the  instant  cases,  the  present  President 
adopted  a  new  plan  of  procedure,  making  it  applicable 
to  cases  then  undisposed  of  and  to  cases  that  thereafter 
may  arise,  whereby  the  officer  concerned  is  notified  of  the 
action  of  the  Final  Classification  Board  and  given  an 
opportunity  to'petition  the  President  for  a  revision  of  the 
proceedings  of  the  Classification  Board,  and  after  action  by 
the  President  also  given  an  opportunity  to  appear  and 
adduce  testimony  before  the  board  of  officers  convened  to 
determine  whether  the  cause  of  the  final  classification  was 
due  to  the  officer’s  neglect,  misconduct,  or  avoidable  habits. 
The  Army  and  Navy  Journal  of  August  27, 1921,  reported 
that  the  President  had  reversed  the  action  of  the  Final 
Classification  Board  in  19  cases,  restoring  the  officers  con- 


ccraed  to  Class  A.  The  action  of  the  Final  Classification 
Board  has  been  reversed  by  the  President  in  four  cases 
represented  by  counsel  in  the  instant  cases,  the  officers 
being  restored  to  Class  A.  It  is  quite  evident,  therefore, 
that  the  War  Department  has  seen  the  light  and  now,  we 
understand,  is  in  a  measure  obeying  the  plain  mandate  of 
the  law. 

B 

THE  QUESTION  OF  DELEGATION  IS  NOT  INVOLVED  tN  THE 
FRENCH  CASE,  AS  IT  IS  ESTABLISHED  BY  THE  PLEADINGS 
THAT  THE  SECRETARY  OF  WAR  NEVER  READ,  REVIEWED, 
OR  CONSIDERED  THE  PROCEEDINGS  IN  THAT  CASE. 

See  parapraph  9  of  answer,  R.  12  13.  Of.  paragraphs 
4  and  9,  Creary  R.  8,  9,  10. 

C 

THE  STATUTE  ACCORDED  TO  THESE  OFFICERS  THE  RIGHT  TO 
PETITION  THE  PRESIDENT  FOR  A  REVISION  OF  THE  PRO¬ 
CEEDINGS  HAD  IN  THE  MATTER  OF  THEIR  CLASSIFICATION. 

• 

Even  if  it  should  be  held  that  the  statute  gave  the  Presi¬ 
dent  a  mere  option  or  privilege  to  intervene,  as  contended 
by  the  appellant,  nevertheless,  the  appellee  had  the  right 
to  petition  the  President  for  a  revision  of  the  proceedings 

had  in  the  matter  of  their  classification.  Upon  any  view 
of  the  statute,  it  is  clear  that  they  had  this  right,  which  was 
denied  to  them.  For  their  protection,  the  law  provided 
for  a  revision  by  the  President  of  the  proceedings  in  their 
cases,  and  certainly  the  statute  at  least  contemplated  that 
they  should  have  the  opportunity  to  present  their  cases  to 
the  President.  The  proceedings  of  the  Final  Classifica¬ 
tion  Board  were  secretly  and  privately  had.  The  preci¬ 
pitate  and  star-chamber  action  taken  by  the  Secretary  of 
War  effectually  denied  the  appellees’  right  to  petition  the 
President  to  exercise  his  power  of  revision  in  their  cases. 
The  formal  “approval”  by  the  Secretary  of  War — even  if 
such  action  could  ever  be  called  action  in  revision  by  the 
President,  which  of  course  it  cannot  be — was  not  taken 
upon  consideration  of  the  petition  by  the  officers  concerned 
and  after  having  heard  their  side,  but  was  sua  sponte ,  ex 
parte ,  precipitately  and  secretly. 
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n. 


COLONEL  CREARY  WAS  ENTITLED  TO  A  HEARING 
BEFORE  THE  BOARD  OF  OFFICERS  CONVENED  TO 
DETERMINE  WHETHER  OR  NOT  THE  CAUSE  OF  HIS 
CLASSIFICATION  WAS  DUE  TO  HIS  NEGLECT,  MIS¬ 
CONDUCT  OR  AVOIDABLE  HABITS. 

A 

WHERE  CAUSES  OF  REMOVAL  ARE  SPECIFIED  BY  STATUTE,  AS 
m  THIS  CASE,  THERE  MUST  BE  DUE  PROCESS  OF  LAW. 

Due  process  of  law  requires  specific  charges,  due  notice 
of  the  same,  and  opportunity  to  make  specific  answer  to 
them,  and  opportunity  to  cross-examine  witnesses  in 
support  of  them,  and  an  opportunity  for  argument  upon 
the  law  and  facts.  United  States  Ex  rel.  Wedderburn  v. 
Bliss ,  12  App.  D.  C.  485;  Garfield  v.  U.  S.  Ex  rel.  Spauld¬ 
ing,  32  App.  D.  C.  153. 

In  Benson  v.  The  People,  10  Colo.  App.  179,  the  Governor 
removed  an  official  without  notice.  The  statute  in  part 
provided  that  the  term  of  office  “shall  continue  for  the 
term  of  two  years,  subject  to  the  right  of  the  Governor, 
at  any  time,  to  remove  such  incumbents  for  incompetency, 
neglect  of  duty,  or  malfeasance  in  office.”  The  Court, 
holding  that  the  removal  was  wrongful,  said : 

“Where  a  removal  can  be  made  only  for  some 
specified  cause,  there  must  be  a  charge  against  the 
officer  whose  removal  is  proposed;  there  must  be 
something  in  the  nature  of  a  judicial  investigation 
of  the  charge;  notice  must  be  given  to  the  accused 
of  what  he  is  charged  with,  and  of  the  time  and 
place  of  the  hearing;  and  he  must  be  accorded  an 
opportunity  to  make  his  defense.” 

In  Ham  v.  Board  of  Police  of  Boston,  142  Mass.  90,  where 
the  statute  provided  that  the  police  should  hold  office 
subject  to  removal  for  cause,  the  Court  said  that  under 
the  powers  vested  by  the  statute  in  said  board  of  police, 
the  board  has  authority 
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"To  remove  any  officer  or  members  of  the  de^ 
partment  for  cause;  that  is,  for  such  cause  as  seems 
to  it  sufficient,  after  the  party  has  had  notice  and 
an  opportunity  to  be  heard  in  defense  or  explanation 
of  whatever  may  be  suggested  as  a  cause  of 
removal.” 

The  Court  held  that  the  removal  was  wrongful,  no 
hearing  having  been  accorded  him. 

In  Metevier  v.  Thervien,  80  Mich.  187,  the  statute  pro¬ 
vided  for  removal  for  cause,  providing  also  for  eight 
days’  notice  of  the  charges.  The  Court  held  that  the 
charges  made  were  not  sufficient.  The  Court  also  held, 
citing  Clay  v.  Stewart,  74  Mich.  411, 

“That  a  person  duly  elected  to  and  holding  an 
office  under  such  an  election  could  not  be  deprived 
of  the  same  without  due  process  of  law;  and  this 
requires  notice  to  the  party,  a  hearing,  and  deter¬ 
mination.” 

In  Denison  v.  City  of  St.  Louis  et  al.y  90  Mo.  19,  the 
Court  held:  (Syllabus) 

“Where  an  officer  is  appointed  during  pleasure, 
or  where  the  power  of  removal  is  discretionary,  the 
power  to  remove  may  be  exercised  without  notice 
or  hearing.  But  where  the  appointment  is  during 
good  behavior,  or  where  the  removal  must  be  for 
cause,  the  power  of  removal  can  only  be  exercised 
when  charges  are  made  against  the  accused  and  after 
notice,  with  a  reasonable  opportunity  to  be  heard 
before  the  officer  or  body  having  the  power  to 
remove.” 

In  Peck  v.  Commissioner ,  etc.y  of  Brooklyn  106  N.  Y.  65, 
the  Court  held :  (Syllabus) 

“Where,  therefore,  it  appeared  by  the  affidavit, 
writ  and  return  herein,  that  the  relator  was  without 
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trial  or  hearing,  dismissed  by  the  Commissioner  of 
said  department  from  the  positioh  of  detailed  fire¬ 
man  and  member  of  the  department,  Held,  that  the 
proceedings  of  the  commissioner  were  erroneous  and 
void” 

In  Attorney  General  v.  Hogan ,  64  Ohio  State  532,  where 
the  statute  specified  causes  for  which  a  removal  for  cause 
may  be  made,  the  Court  said : 

“No  proposition  of  law  is  more  firmly  settled  in 
this  State  than  that  the  power  of  removal  from 
office  can  not  be  exercised  ‘arbitrarily/  but  only 
upon  complaint,  and  after  hearing  had,  in  which  the 
officer  is  afforded  an  opportunity  to  refute  the  case 
made  against  him.” 

In  Biggs  v.  McBride ,  17  Oregon  640,  the  Court  held: 
(Syllabus) 

“Whether  the  power  to  remove  an  officer  for 
cause  may  be  conferred  upon  the  governor,  or 
belongs  exclusively  to  the  judicial  department  of 
the  government  under  the  Constitution  is  not 
decided;  but  by  whomsoever  the  power  of  removal 
for  cause  may  be  exercised,  it  must  be  done  upon 
notice  to  the  delinquent  of  the  particular  charges 
against  him,  and  an  opportunity  be  given  him  to  be 
heard  in  his  defense.” 

In  Field  v.  Commonwealth ,  32  Pa.  St.  478,  the  Court 
held:  (Syllabus) 

“The  superintendent  of  common  schools  has  no 
power  to  remove  a  county  superintendent,  except 
for  neglect  of  duty,  incompetency,  or  immorality, 
and  before  a  removal  can  take  place,  there  must  be 
a  charge  against  the  officer,  notice  to  him  of  the 
accusation,  the  hearing  of  evidence  in  support  of  it, 
and  an  opportunity  given  to  the  party  of  making 
his  defense.” 
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In  those  cases  in  which  the  office  is  held  at  the 
pleasure  of  the  appointing  power,  and  where  the 
power  of  removal  is  exercisable  at  its  mere  dis¬ 
cretion,  it  is  well  settled  that  the  officer  may  be 
removed  without  notice  or  hearing.  But  on  the 
other  hand,  where  the  appointment  or  election  is 
made  for  a  definite  term  or  during  good  behavior, 
and  the  removal  is  to  be  for  cause,  it  is  now  clearly 
established  by  the  great  weight  of  authority  that 
the  power  of  removal  cannot,  except  by  clear 
statutory  authority,  be  exercised  without  notice 
and  hearing,  but  that  the  existence  of  the  cause,  for 
which  the  power  is  to  be  exercised,  must  first  be 
determined  after  notice  has  been  given  to  the  officer 
of  the  charges  made  against  him,  and  he  has  been 
given  an  opportunity  to  be  heard  in  his  defense.” 

Mechem  on  Public  Officers. — Sec.  454. 

In  Page  v.  Hardin ,  8  B.  Mon.  648,  the  Constitution  of 
Kentucky  provided  that  the  secretary  of  state  should 
hold  office  during  the  term  of  the  governor,  if  he  so  long 
behaved  himself  well.  The  governor,  by  an  instrument 
in  due  form,  declared  that  the  secretary  appointed  was 
guilty  of  willful  neglect,  and  refusal  to  live  at  the  seat  of 
government,  and  perform  his  duties  as  secretary,  had 
abandoned  the  said  office,  and,  in  the  judgment  of  the 
governor,  the  said  office  had  become  vacant  for  causes 
aforesaid.  The  successor  appointed  was  held  not  entitled 
to  the  office.  The  Court  says : 

“The  secretary  being  removable  for  breach  of 
good  behavior  only,  the  ascertainment  of  the 
breach  must  precede  the  removal.  In  other  words, 
the  officer  must  be  convicted  of  misbehavior  in 
office.  And  we  shall  not  argue  to  prove  that,  in  a 
government  of  laws,  a  conviction  whereby  an 
individual  may  be  deprived  of  valuable  rights  and 
interests,  and  may,  moreover,  be  seriously  affected 
in  his  good  fame  and  standing ,  implies  a  charge  and 
trial  and  judgment,  with  the  opportunity  of  defense 
and  proof.” 
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In  Com.  v.  Slifer ,  25  Pa.  34,  64  Am.  Dec.  680,  the  Court 
said: 


“We  are  unwilling  to  believe  that  the  governor 
intended,  without  cause,  to  remove  an  officer  ap¬ 
pointed  for  a  term  of  years,  before  the  term  had 
expired.  That  he  possessed  the  power  of  removal 
is  conceded,  but  the  power  is  to  be  exercised  upon 
cause  shown.  It  exists  only  where  ‘the  officer  fails 
and  neglects  faithfully  to  perform  the  duties  of  his 
office/  It  is  true  that  the  executive  is  made  the 
judge,  and  that  his  opinion  or  judgment  is  con¬ 
clusive,  so  far  as  relates  to  the  question  of  removal. 
But  that  judgment  is  not  to  be  pronounced  without 
notice,  without  any  charge  or  specification,  and 
without  any  opportunity  given  to  the  officer  to 
make  his  defense.  The  reputation  and  the  right 
of  the  incumbent  to  the  office  for  the  term  specified 
in  his  commission  are  involved,  and  he  had  a  right 
to  know  the  accusation,  and  to  be  heard  in  his 
defense.  ” 

In  the  case  of  Dullam  v.  Willson ,  53  Mich.  392,  the  facts 
were  that  by  the  Constitution  of  that  state  the  governor  is 
authorized  to  remove  from  office  any  officer  for  gross 
neglect  of  duty,  or  for  corrupt  conduct  in  office,  or  for  any 
other  misfeasance  or  malfeasance.  The  notice  of  removal 
in  that  case  is  as  follows:  “Executive  Office,  Lansing,  July 
2,  1883.  To  Jas.  C.  Willson — Sir:  I  have  this  day,  for 
your  official  misconduct  and  habitual  neglect  of  duty 
removed  you  from  the  office  of  trustee  of  the  Michigan 
Institute  for  the  Deaf  and  Dumb  ....  Respect¬ 
fully,  J.  W.  Begole.”  The  Court,  in  passing  upon  the 
power  to  thus  remove,  held  that  the  authority  conferred 
upon  the  governor  to  remove  officers  can  only  be  exercised 
upon  charges  which  shall  specify  the  particular  act  relied 
upon  to  make  out  the  cause  alleged,  of  which  the  incum¬ 
bent  shall  have  notice,  and  a  reasonable  opportunity  for  a 


hearing  thereon,  at  which  he  may  produce  proofs.  Judges 
Champlin  and  Campbell  filed  carefully  prepared  opinions, 
in  which  they  cite  the  authorities  bearing  upon  the  subject 
in  this  country  and  England,  the  former  of  whom  concludes 
as  follows: 

“I  have  examined  carefully  the  authorities  cited 
upon  the  brief  of  the  learned  counsel  for  relator  in 
support  of  the  position  that  no  notice  is  required  to 
be  given,  and  that  the  action  of  the  executive  is 
final  and  conclusive.  It  is  sufficient  to  say,  without 
commenting  specially  upon  them,  that  the  reason¬ 
ing  of  those  cases  does  not  commend  itself  to  my 
judgment.  They  appear  to  me  to  be  opposed,  not 
only  to  the  decided  weight  of  authority,  but  also  to 
the  fundamental  principles  of  justice.” 

In  Hallgren  v.  Campbell ,  82  Mich.  255,  9  L.  R.  A.  408, 
the  Court  said: 

“  We  have  not  found  any  case  where  an  officer  who 
was  appointed  for  a  fixed  term  (and  when  the  powe  r 
of  removal  was  not  expressly  declared  by  law  to  be 
discretionary)  has  been  held  to  be  removable  except 
for  cause,  and,  wherever  cause  must  be  assigned  for 
the  removal  of  an  officer,  he  is  entitled  to  notice 
and  a  chance  to  defend.” 

“In  1  Dillon,  Mun.  Corp.,  4th  ed.  sec.  250,  the 
author  says  that,  where  the  right  of  removal  is 
confined  to  specific  causes,  such  power  cannot  be 
exercised  until  there  have  been  formulated  charges 
against  the  officer,  notice  thereof,  and  an  oppor¬ 
tunity  for  defense.” 

State  ex  rel.  Hastings  v.  Smith ,  16  L.  R.  A.  7%,  797. 

“  Removal  for  Cause.  A  conditional  or  limited 
power  of  removal,  as  for  cause,  may,  however,  be 
exercised  only  after  charges  have  been  made  against 
and  a  hearing  accorded  the  person  to  be  removed .” 

29  Cyc.  1409. 
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In  Reagan  v.  United  States ,  182  U.  S.  419,  the  Court  in 
passing  upon  the  question  of  the  power  to  remove  from 
office  without  notice  or  hearing  laid  down  the  rule  that, 
where  the  statute  prescribed  the  causes  for  a  removal, 
there  must  be  notice  and  hearing.  The  Court  said : 

“The  inquiry  is,  therefore,  whether  there  were 
any  causes  of  removal  prescribed  by  law  March  1, 
1895,  or  at  the  time  of  the  removal.  If  there  were, 
then  the  rule  would  apply  that  where  causes  of 
removal  are  specified  by  Constitution  or  statute,  as 
also  where  the  term  of  office  is  for  a  fixed  period, 
notice  and  hearing  are  essential.  If  there  were  not, 
the  appointing  power  could  remove  at  pleasure  or 
for  such  cause  as  it  deemed  sufficient. 

“If  causes  of  removal  had  been  prescribed  by  law 
before  the  removal  of  appellant,  that  would  have 
presented  a  different  question,  but  as  there  were 
then  none  such  the  proviso  did  not  operate  to  take 
him  out  of  the  rule  expounded  in  Ex  parte  Henneny 
and  the  mere  fact  that  in  that  particular  this  part 
of  the  proviso  was  inoperative  as  to  him  did  not 
change  the  result. ” 

In  Kalbfus  v.  Siddonsf  42  App.  D.  C.  310,  316,  the  Court 
in  passing  upon  the  question  here  presented  said: 

“But  Congress  evidently  was  not  satisfied  to 
continue  this  grant  of  unlimited  power  of  removal 
in  the  commissioners,  for  by  the  act  of  1902  the 
limit  of  the  term  of  service  of  these  assistant  assessors 
is  repealed,  and  it  is  expressly  provided  that  they 
*  shall  not  be  removed ’  except  for  the  causes  men¬ 
tioned.  When,  therefore,  Congress  used  this 
language,  it  limited  the  right  of  removal  in  the  com¬ 
missioners  to  the  causes  specified,  and  notice  and 
hearing  thereafter  were  requisites  to  the  exercise  of 
their  jurisdiction.  Reagan  v.  United  States ,  182 
U.  S.  419,  45  L.  ed.  1162,  21  Sup.  Ct.  Rep.  842; 
Shurtleff  v.  United  States ,  189  U.  S.  311,  47  L.  ed. 
828,  23  Sup.  Ct.  Rep.  525;  Ham  v.  Board  of  Police9 
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142  Mass.  90,  7  N.E.  540;  Bannerman  v.  Boyle ,  160 
Cal.  197,  116  Pac.  732;  State  ex  rel.  Burke  v. 
Jenkins ,  148  N.  C.  25,  61  S.  E.  608;  Grace y  v.  St. 
Louis ,  213  Mo/ 384,  111  S.  W.  1159;  State  ex  rel 
McMahon  v.  New  Orleans ,  107  La.  632,  32  So.  22; 
2  Dill.  Mun.  Corp.  5th  ed.  sec.  473.  The  hearing 
must,  of  course,  be  before  the  tribunal  charged  with 
the  duty  of  according  it  and  of  determining  the 
issues.  United  States  ex  rel.  Wedderhurn  v.  Bliss, 
12  App.  D.  C.  485.  The  fact  that  the  conduct  of 
an  official  may  have  been  the  subject  of  inquiry 
before  another  tribunal  does  not  relieve  of  its  duty 
the  tribunal  charged  by  law  with  according  him  a 
hearing  before  removing  him.  ‘The  proceedings  in 
all  cases  where  the  motion  is  for  cause  is  adversary 
or  judicial  in  its  character;  and  if  the  organic  law  of 
the  corporation  is  silent  as  to  the  mode  of  procedure 
the  substantial  principles  of  the  common  law  as  to 
proceedings  affecting  private  rights  must  be  ob¬ 
served/  2  Dill.  Mun.  Corp.  5th  ed.  sec.  480; 
Darmstatter ,  Prosecutor ,  v.  Passaic ,  81  N.  J.  L.  162, 
79  Atl.  545;  28  Cyc.  440.” 

The  provision  of  the  statute  before  the  Court  in  the 
above  case  is  as  follows : 

‘‘The  assessor  of  the  District  of  Columbia  and 
the  members  of  said  permanent  board  of  assistant 
assessors  shall  not  be  removed  except  for  inefficiency , 
neglect  of  duty ,  or  malfeasance  in  office.” 

True,  military  law  is  due  process  of  law,  but  if  the  statute 
be  silent  as  to  hearing,  a  hearing  is  required  upon  funda¬ 
mental  principles  of  law.  If  Congress  had  intended  to 
eliminate  officers  of  the  Army  for  cause  specified  without 
a  hearing,  it  would  be  compelled  expressly  to  negative  the 
right  to  a  hearing. 
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B 

• 

CONGRESS  IN  ENACTING  THIS  SECTION  CLEARLY  INTENDED 
TO  PROVIDE,  AND  WE  CONTEND  IT  DID  PROVIDE,  IN  CON¬ 
SONANCE  WITH  THE  USUAL  PROCESS  OP  LAW  REQUIRE¬ 
MENT,  A  HEARING  UPON  ALL  MATERIAL  ISSUES. 

Section  24b  must  be  construed  insofar  as  it  needs  con¬ 
struction  in  the  light  of  the  history  of  like  legislation ,  the 
policy  of  our  law  and  the  genius  of  our  institutions . 

In  Texas  Pacific  Railroad  Company  v.  Interstate 
Commerce  Commission ,  162  U.  S.  197,  the  court  said: 

“In  construing  the  terms  of  a  statute  Courts 
must  take  notice  of  the  history  of  legislation,  and 
out  of  the  different  possible  constructions  select 
and  apply  the  one  that  best  comports  with  the 
genius  of  our  institutions,  and,  therefore,  most 
likely  to  have  been  the  construction  intended  by 
the  law-making  power.” 

And  in  Guaranty  Ins.  Co.  v.  Sellers ,  23,  U.  S.  276,  it 
was  said: 

“Interpretation  of  a  statute  is  often  to  be 
sought  from  the  surrounding  circumstances  and 
preceding  history.” 

m 

And  in  New  Lamp  Chimney  Co.  v.  Ansonia  Brass  & 
Copper  Co.f  91  U.  S.  656,  the  Court  said: 

“In  interpreting  a  statute  a  Court  will  not 
merely  look  to  a  particular  class  in  which  general 
words  may  be  used,  but  will  take  in  connection  with 
it  the  whale  statute  or  statutes  on  the  same  sub¬ 
ject,  and  the  base  and  policy  of  the  law  as  indicated 
by  the  various  provisions,  and  give  to  it  such  con¬ 
struction  as  will  carry  into  execution  the  will  of 
the  legislature.” 

Ever  since  Congress  first  imposed  limitations  upon  the 
President’s  power  to  remove  Army  officers  from  office, 
all  legislation  has  either  expressly  provided,  or  has  been 
construed  as  providing,  for  a  hearing  in  all  cases  where 
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officers  are  to  be  eliminated  for  causes  derogatory  to 
them. 

See  Act  of  July  15,  1870  (16  Stat.  315),  es¬ 
pecially  section  11  thereof; 

Cf.  Street  v.  JJ.  S.,  133  U.  S.  299; 

See  Sections  1245,  1246-1249  R.  S.,  also  Sec¬ 
tions  1251-1253  R.  S. 

c 

NEVER  BEFORE  HAS  AN  OFFICER  OF  THE  ARMY  BEEN  SUBJECT 
TO  REMOVAL  FOR  MISCONDUCT,  NEGLECT,  OR  BAD  HABITS, 
WITHOUT  THE  RIGHT  TO  BE  HEARD  UPON  SUCH  CAUSE. 

D 

NOT  EVEN  AN  ENLISTED  MAN  CAN  BE  DISCHARGED  FOR  MIS¬ 
CONDUCT,  NEGLECT,  OR  BAD  HABITS,  OR  FOR  ANY  CAUSE 
AFFECTING  THE  CHARACTER  TO  BE  ENTERED  ON  THE  DIS¬ 
CHARGE  CERTIFICATE  , WITHOUT  A  FULL  AND  FAIR  HEARING 
AND  NOTICE  THEREOF. 

The  Army  Regulations  which  are  now  in  force  and 
have  been  certainly  for  25  years,  and  probably  from  the 
origin  of  such  discharges,  are  as  follows : 

44 148.  The  character  given  on  a  discharge,  ex¬ 
cept  when  the  discharge  is  given  under  the  pro¬ 
visions  of  paragraph  148  l/2,  will  be  certified  by 
the  company  or  detachment  commander,  and 
great  care  will  be  taken  that  no  injustice  is  done 
the  soldier.  Where,  upon  expiration  of  term  of 
service,  the  company  or  detachment  commander  is 
of  the  opinion  that  the  soldier’s  reenlistment 
should  not  be  recommended,  he  shall,  if  practic¬ 
able,  so  notify  the  soldier  at  least  30  days  prior 
to  discharge f  and  shall  at  the  same  time  notify  the 
commanding  officer,  who  will  in  every  such  case 
convene  a  board  of  officers,  three  if  practicable,  to 
determine  whether  the  soldier’s  reenlistment 
should  or  should  not  be  recommended  and  the 
kind  of  discharge  that  should  be  given  to  him 
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under  the  provisions  of  paragraph  150.  The 
soldier  will  in  every  case  he  given  a  hearing  be¬ 
fore  the  board . 

“If  the  company  or  detachment  commander  is 
also  the  commanding  officer,  he  will  report  the 
facts  to  the  next  higher  commander,  who  will  con¬ 
vene  the  board.  The  finding  of  the  board,  when 
approved  by  the  convening  authority,  will  be  final. 

“The  proceedings  of  boards  convened  under 
this  paragraph,  showing  all  facts  pertinent  to  the 
inquiry,  will  be  forwarded  by  the  reviewing 
authority  directly  to  The  Adjutant  General  of 
the  Army  for  file. 

“148  y2.  When  an  enlisted  man  is  inapt,  or 
does  not  possess  the  required  degree  of  adapta¬ 
bility  for  the  military  service,  or  gives  evidence  of 
habits  or  traits  of  character  which  serve  to  render 
his  retention  in  the  service  undersirable,  or  is  dis¬ 
qualified  for  service,  physically  or  in  character, 
through  his  own  misconduct,  his  company  or  de¬ 
tachment  commander  will  report  the  facts  to  the 
commanding  officer,  who  will  convene  a  board  of 
officers,  three  if  practicable,  to  determine  whether 
or  not  the  soldier  should  be  discharged  prior  to 
the  expiration  of  his  term  of  enlistment.  If  the 
company  or  detachment  commander  is  also  the 
commanding  officer,  he  will  report  the  facts  to  the 
next  higher  commander,  which  will  convene  the 
board.  When  the  findings  of  the  board  indicate 
disqualification  through  physical  disability,  the 
proceedings  will  be  accompanied  by  certificate  of 
disability.  If  discharge  be  recommended,  the 
board  will  also  recommend  the  character  to  be 
given  on  the  discharge,  and  the  proceedings  of  the 
board,  when  approved  by  the  convening  authority, 
will  be  forwarded  to  the  officer  exercising  general 
court-martial  jurisdiction  over  the  command  for 
final  action.  If  the  findings  of  the  board  are  ap¬ 
proved,  the  proceedings  will  then  be  sent  to  the 
officer  who  makes  the  discharge  and  will  be  for- 
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warded  by  him  to  The  Adjutant  General  of  the 
Army  for  file. 

“The  discharge  to  be  given  to  soldiers  dis¬ 
charged  under  the  provisions  of  this  paragraph 
will  in  all  cases  be  that  prescribed  by  section  3  of 
paragraph  150.” 

B 

CONGRESS’  DESIGNATION  OP  MILITARY  BOARDS  SHOWS 
CONCLUSIVELY  THAT  IT  INTENDED  THE  OFFICER  SHOULD 
BE  GIVEN  fA  HEARING:  ELSE  WHY  DESIGNATE  TRIBUNALS 
THAT  HAVE  ALL  THE  NECESSARY  POWERS  AND  MACHINERY 
FOR  CONDUCTING  A  HEARING? 

A  “Military  Board,”  as  statutorily  designated,  is  a 
well  recognized  military  tribunal  under  the  permanent 
legislation  of  Congress  regulating  the  Army,  upon  which 
all  necessary  powers  for  conducting  a  hearing  are  con¬ 
ferred  by  the  Articles  of  War. 

( a )  It  may  subpoena  witnesses,  and  refusal  to  ap¬ 
pear  or  testify  before  it  is  made  a  misdemeanor,  pun¬ 
ishable  by  fine  of  $500  and  imprisonment  of  six  months, 
or  both.  Article  of  War,  23. 

( b )  Any  witness  who  testifies  falsely  before  it  is 
made  guilty  of  perjury.  Article  of  War,  23. 

(c)  A  witness  is  protected  against  compulsory  self¬ 
incrimination  before  such  a  Board.  Article  24. 

(d)  It  is  authorized  to  take  depositions  when  the 
witness  is  about  to  go  beyond  the  state,  territory  or  dis¬ 
trict  in  which  the  Board  is  ordered  to  sit,  or  beyond  the 
distance  of  100  miles  from  the  place  of  hearing,  or 
when  the  witness,  by  reason  of  age  or  sickness  or  other 
reasonable  cause  is  unable  to  appear  at  the  hearing. 
Article  25. 

( e )  Means  are  provided  for  taking  depositions  for 
use  before  it.  Article  26. 
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(/)  It  is  authorized  (apparently)  to  punish  for 
contempt.  Article  32. 

( g )  It  is  to  use  the  rules  of  evidence  of  court-mar¬ 
tial.  Article  38. 

F 

THE  REPORTS,  DEBATES,  AND  HEARINGS  IN  BOTH  HOUSES, 
WHICH  THIS  COURT  MAY  CONSIDER  (LAPINA  ▼.  WILLIAMS, 
232  U.  S.  78;  TAPLINE  CASES,  234  U.  S.  i;  DUPLEX  PRINTING 
PRESS  CO.  ▼.  DEERING,  U.  S.  SUPREME  COURT,  JAN.  3, 1921), 
SHOW  THAT  CONGRESS,  AND  AT  THAT  TIME  THE  WAR 
DEPARTMENT,  INTENDED  A  HEARING  BOTH  ON  THE  QUES¬ 
TION  OF  INEFFICIENCY  AND  ON  THE  CAUSE  THEREOF. 

IN  THE  SENATE 

The  Report  (No.  400,  66th  Cong.,  2nd  Session,  Janu¬ 
ary  28,  1920),  said; 

“The  Bill  provides  that  no  officer  shall  be 
finally  classified  in  Class  C  (now  Class  B),  until 
he  shall  have  had  an  opportunity  to  examine  his 
record  and  to  present  testimony  in  his  own  behalf 
before  a  Court  of  Inquiry.  It  also  provides  that 
the  determination  as  to  whether  his  service  has 
been  honest  and  faithful’  shall  be  made  by  a 
separate  board  before  which  the  officer  will  have 
the  general  rights  of  an  officer  being  tried  by 
court-martial.” 

The  Senate  debates  were  all  in  support  of  such  a  pro¬ 
vision,  and  the  Bill  as  passed  so  provided,  or  was  so  un¬ 
derstood.  For  reference  to  debates  in  Senate,  see  Con¬ 
gressional  Record  Index  to  S.  3792  and  H.  R.  12775. 

The  hearings  before  the  Senate  Military  Committee 
supported  the  view  that  upon  matters  of  such  vital  im¬ 
portance  the  officer  concerned  should  have  a  full  and  fair 
hearing. 

General  March,  Chief  of  Staff,  led  the  Senate  Com¬ 
mittee  to  believe  that  the  provision  contemplated  a  re- 
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view  by  the  President  and  the  Judge  Advocate  General  of 
the  Army.  After  testifying  that  courts-martial  are  an 
inadequate  means  to  elimination  because,  while  they  reach 
positive  misconduct,  they  do  not  unfitness,  he  was  asked 
by  a  member  of  the  Committee  if  the  Act  should  not  “pro¬ 
vide  for  appeal  by  an  officer  who  feels  that  he  has  been 
unjustly  treated  by  any  of  these  boards.” 

“General  March:  He  has  that  now.  Of 
course,  when  a  retiring  board  sits  on  an  officer  and 
finds  him  temperamentally  unfit  to  be  an  officer, 
that  finding  has  got  to  be  approved  by  the  Presi¬ 
dent  himself.  It  goes  to  the  Secretary  of  War; 
it  is  reviewed  by  the  Judge  Advocate  General,  and 
there  are  other  safeguards  thrown  around  men  to 
see  that  they  get  a  square  deal.” 

“Senator  Frelinghuysen:  Is  not  that  a  matter 
of  mere  routine,  and  perfunctory?” 

“General  March:  It  ought  not  to  be.”  Page 
27,  Hearing  Senate  Military  Committee,  August 
7,  1919. 

Secretary  Baker  expressed  the  fear  that  a  board  com¬ 
posed  for  selecting  an  initial  General  staff  list  might  be 
prejudiced  or  actuated  by  personal  motives.  Pages  5, 
6  and  7,  Senate  Military  Committee  Hearings,  Janu¬ 
ary  21,  1920.  How  much  more  fearful  he  ought  to 
have  been — and  had  he  been  left  un-“advised”  doubtless 
would  have  been — of  these  Boards  empowered  to  elimi¬ 
nate  numberless  officers  of  the  Army ! 

General  fV ood  expressed  his  fear  that  a  secret  decision 
of  the  proposed  classification  Board  might  be  unfair. 
Hearings,  Senate  Committee,  Part  13,  p.  646. 

General  Goethals  commented  upon  the  difficulty  of  do¬ 
ing  justice  by  such  Boards.  Part  17  id.,  1043,  1044. 
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General  Black’s  proposition  for  elimination  provided 
for  a  personal  hearing.  Part  14,  id.,  page  708. 

General  McIntyre,  Assistant  Chief  of  Staff,  expressed 
an  appreciation  of  the  difficulty  and  dangers  of  such  a 
system.  Part  22,  id.,  page  1385,  et  seq. 

General  Summerall  expressed  an  appreciation  of  the 
necessity  for  the  exercise  of  care  and  wisdom  in  prescrib¬ 
ing  the  details  of  such  a  system.  Part  22,  id.,  page  1329. 

Colonel  Smither,  a  distinguished  officer  of  the  Army 
and  student  of  military  affairs,  expressed  the  view  that 
such  boards,  unless  regulated,  u would  be  a  dangerous 
proposal.”  Part  25,  id.,  page  1757. 

Colonel  Palmer,  a  most  distinguished  officer  and  ad¬ 
visor  to  the  Senate  Committee  in  drafting  the  Re¬ 
organization  Act,  gave  it  as  his  view  that  before  an  officer 
should  be  discharged  or  retired  he  “should  be  examined 
by  a  board  to  determine  whether  service  has  been  honest 
and  faithful,”  evidently  meaning  a  hearing  and  personal 
appearance.  It  is  worthy  of  note  that  almost  the  very 
words  used  by  Colonel  Palmer  at  the  hearing  are  the  lan¬ 
guage  of  the  Section.  Part  19,  id.,  p.  1201. 

As  the  Section  was  enacted  by  the  Senate  it  provided 
for  a  full  hearing  on  both  issues. 

IN  THE  HOUSE 

No  officer  appearing  at  the  hearings  advocated  or  indi¬ 
cated  support  for  summary  or  secret  action. 

General  Perrshing,  before  the  Joint  Committee,  was 
asked  if  he  would  have  the  process  of  elimination  safe¬ 
guarded,  to  which  he  replied — 

“I  certainly  would.” 

General  March  said  an  officer  should  be  heard  on  the 
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question  of  the  cause  of  inefficiency,  in  the  following 
colloquy : 

“Mr.  Miller.  Why  put  him  on  the  retired  list 
if  you  have  in  him  a  man  who  is  unfit  for  the 
Army? 

“Gen.  March.  That  is  another  point.  I  do 
not  know  whether  you  have  read  that  part  of  the 
bill.  The  bill  provides  that  before  any  action  at 
all  is  taken  on  that  man  he  must  be  sent  before  a 
board,  and  if  that  board  finds  that  his  service  has 
been  honest  and  faithful,  and  good  or  excellent, 
but  that  he  has  attended  to  his  routine  work  and 
has  not  been  court-martialed — 

“Mr.  Miller.  He  is  a  man  of  limited  capa¬ 
city.” 

“Gen.  March.  Exactly  so;  the  question  would 
be  in  regard  to  that  man’s  retirement,  and  he 
would  be  retired.  But  if  the  board  finds  that  a 
man’s  service  has  not  been  honest  and  faithful, 
that  he  has  been  reported  for  being  drunk,  and 
things  of  that  kind,  the  man  goes  out  entirely;  we 
do  not  carry  him.” 

Pages  22  and  23,  Vol.  1,  Hearings. 

General  Martin  illustrated  the  necessity  for  a  hearing 
by  giving  an  actual  striking  example  of  the  lack  of  pro¬ 
bative  value  of  another  general  officer’s  report.  Page 
1908,  Vol.  2. 

The  House  provision  for  elimination  was  hotly  assailed 
because  of  the  fear  that  its  language  might  be  construed 
to  authorize  a  decision  by  star-chamber  department  pro¬ 
cedure  upon  mere  paper  records.  The  debate  was  un¬ 
animously  to  the  point  that  the  card  record  system,  a 
secret  system,  was  well  known  to  be  utterly  unreliable, 
and  that  the  officers  should  be  given  a  personal  hearing 
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with  all  that  that  word  implies.  Con.  Rec.  Page  4626, 
et  seq.,  Vol.  59,  No.  80. 

Fears  of  star-chamber  proceedings  were  freely  ex¬ 
pressed,  to  allay  which  Representative  Greene,  speaking 
for  the  Military  Committee,  during  the  debate,  said : 

“I  want  to  take  this  occasion  to  dispel,  if  I  may, 
from  the  minds  of  the  committee  (of  the  whole) 
any  thought  that  the  Committee  on  Military  Af¬ 
fairs  in  adopting  this  section  of  the  bill  had  any 
idea  of  setting  up  any  star-chamber  proceedings 
whatsoever.”  (p.  4629.) 

And  again : 

“I  am  quite  in  sympathy  with  the  general  intent 
of  the  gentleman  to  safeguard  this  thing  so  that 
no  injustice  may  be  done.  I  am  trying  only  to 
answer  the  suggestion  that  I  think  has  been  rather 
imprudently  made  on  the  floor,  that  this  is  an  at¬ 
tempt  on  the  part  of  the  Committee  to  set  up  star- 
chamber  proceedings  to  railroad  men  out  of  the 
Army  who  ought  not  to  be  dismissed.”  (Id.) 

And  again,  in  concurring  in  the  view  that  a  man  should 
have  a  hearing  in  person  and  not  solely  upon  the  paper 
record,  the  Committee  spokesman  said: 

“My  esteemed  friend,  the  gentleman  from 
Kentucky,  handled  that  situation  very,  very  skil¬ 
fully,  when  he  said  that  these  paper  records  alone 
were  not  to  be  trusted  as  an  estimate  of  the  man’s 
capacity  for  military  service.” 

And  again,  along  the  same  line : 

“That  very  fact  that  the  gentleman  from  Ken¬ 
tucky  brought  out  was  among  the  reasons  why 
this  Committee  unanimously,  so  far  as  I  now  re¬ 
member,  voted  against  the  idea  of  basing  the  pro¬ 
motion  in  the  Army  on  what  is  known  as  the  selec¬ 
tive  system ;  that  is,  for  the  very  reason  that  these 
cards  would  not  be  a  fair  index  of  the  various 
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merits  of  the  various  men,  and  there  might  possi¬ 
bly  be  favoritism  in  it.” 

And  again,  this  colloquy  took  place : 

“Mr.  Bee:  I  will  ask  the  gentleman  if  there  is 
not  danger  in  this  matter.  Here  is  an  officer  who 
served,  say,  15  years.  He  becomes  useless  for 
any  other  avocation  in  the  world.  He  is  brought 
before  one  of  these  boards  from  which  he  cannot 
appeal  if  he  is  reduced  or  discharged.” 

“Mr.  Greene,  of  Vermont:  I  meant  to  be  un¬ 
derstood  that  I  myself  and  the  Committee  are 
sympathetic  with  the  idea  of  giving  these  men  all 
the  chance  they  can  have,  and  if  there  can  be 
framed  proper  words  to  clarify  this  Section,  if  it 
needs  any  clarification,  that  is  what  we  desire.  If 
the  Committee  has  used  language  which  does  not 
seem  to  go  to  the  extent  that  the  temper  of  this 
House  has  unanimously  indicated  it  should  go,  for 
my  part  I  desire  that  the  language  should  be  made 
clear.  That  is  the  Committee’s  purpose.” 

It  was  thereupon  agreed  upon  adjournment : 

“That  the  Committee  meet  between  now  and 
Monday  and  formulate  something  that  will  give 
a  man  full  hearing  such  as  he  might  have  in  a 
Court,  and  that  he  will  have  an  appeal  to  some 
disinterested  party.”  (Page  4630.) 

The  further  history  of  this  section  in  the  House  is  to 
be  found  in  pages  4712  to  4724,  Vol.  59,  No.  82. 

When  the  House  came  again  to  discuss  the  section  it 
was  agreed  upon  all  sides  that  the  officers  should  have  a 
full  and  fair  hearing.  And  when  it  came  again  to  con¬ 
sider  the  Section  it  adopted  the  Connolly  Amendment,  as 
follows : 


“Provided  that  in  any  case  in  which  an  officer  is 
placed  in  Class  B  by  said  Board  the  decision  of 
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such  Board  shall  not  be  final  until  the  officer  af¬ 
fected  is  informed  in  writing  of  the  respect  in 
which  he  has  been  found  deficient,  and  is  afforded 
an  opportunity  to  be  heard  and  offer  such  records 
and  testimony  as  may  be  pertinent  to  the  inquiry 
by  the  Board.  After  such  hearing  and  findings 
by  such  Board  the  officer  affected  shall  have  the 
right  of  appeal  to  the  Secretary  of  War,  under 
such  regulations  as  may  be  provided  by  the  Sec¬ 
retary.” 

The  member  who  offered  the  Amendment  accepted  said 
his  purpose  was  to  secure  for  officers  a  fair  hearing,  and 
that  his  objection  to  the  provision  as  it  stood  was  based 
on  the  fear  that  “the  officer  may  be  indicted,  tried,  con¬ 
demned  and  executed  before  he  may  have  any  knowledge 
whatever  of  the  pendency  of  the  charges.”  (Page  4719, 
Vol.  50,  No.  82,  Cong.  Rec.) 

Without  question  the  House  intended  to  enact  a  law 
that  provided  for  a  hearing  on  every  material  issue. 

G 

COLONEL  CREARY  WAS  DENIED  THE  RIGHT  TO  BE  HEARD 
BEFORE  THE  BOARD  OF  OFFICERS  CONVENED  TO  DETER¬ 
MINE  WHETHER  OR  NOT  HIS  CLASSIFICATION  WAS  DUE  TO 
HIS  MISCONDUCT,  NEGLECT,  OR  AVOIDABLE  HABITS;  CON¬ 
SEQUENTLY  THE  PROCEEDINGS  OF  THAT  BOARD  AND  ALL 
SUBSEQUENT  ACTION  BASED  THEREON  ARE  NULL  AND 
VOID. 

There  are  two  questions  under  the  statute : 

First:  Is  the  officer  jit  to  he  retained  in  active  serv¬ 
ice? 

This  is  the  sole  question  before  the  Court  of  Inquiry, 
upon  which  it  takes  evidence  and  expresses  an  “opinion” 
to  the  Final  Classification  Board,  and  this  is  the  sole 
question  which  the  Final  Classification  Board  determines. 

Second :  If  unfit ,  is  the  cause  of  unfitness  due  to  the 
officer’s  neglect,  misconduct ,  or  avoidable  habits? 
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This  question  is  committed,  by  the  statute,  to  an  inde¬ 
pendent  and  separate  board,  designated  a  “Board  of  Of¬ 
ficers”  by  which  it,  and  it  alone,  is  to  be  determined.  Upon 
the  decision  of  the  board  depends  whether  the  officer  shall 
be  honorably  retired  upon  pay  or  discharged  from  the 
Army  without  honor .  This  issue  was  not,  and  could  not 
be,  before  the  Court  of  Inquiry ;  no  hearing  was  had  upon 
it;  the  proceedings  of  this  board  of  officers  were  secret 
and  unknown  to  petitioner. 

The  issue  before  the  Board  of  Officers  (Is  the  unfitness 
due  to  neglect f  misconduct ,  or  avoidable  habits ?)  was  not 
in  existence  at  the  time  of  the  hearing  before  the  Court 
of  Inquiry ,  and  did  not  and  could  not  come  into  existence 
until  the  Final  Classification  Board  first  determined  the 
issue  before  it  ( Fitness  or  Unfitness  for  Active  Service.) 

In  their  brief ,  counsel  for  appellant  concede  the  neces¬ 
sity  for  a  hearing  upon  both  issues ,  but  assume  the  utterly 
untenable  position  that  the  hearing  before  the  Court  of  In¬ 
quiry  constituted  a  hearing  upon  the  issue,  not  then  in  ex¬ 
istence,  whether  the  final  classification  of  this  officer  was 
due  to  his  neglect,  misconduct  or  avoidable  habits.  The 
fallacy  of  this  proposition  is  perfectly  obvious.  The  stat¬ 
ute  provides  that  “the  President  shall  convene  a  board  of 
not  less  than  five  general  officers  which  shall  arrange  all  of¬ 
ficers  in  two  classes,  namely,  Class  A,  consisting  of  officers 
who  should  be  retained  in  the  service,  and  Class  B,  of  offi¬ 
cers  who  should  not  be  retained  in  the  service  ”  meaning, 
of  course,  active  service .  Neither  the  original  nor  the  final 
classification  board  had  the  authority  to  consider  the 
question  whether  or  not  the  officer  should  ultimately  be 
discharged  from  the  Army,  this  question  being  committed 
by  the  statute  to  a  board  of  officers  for  determination. 
The  hearing  before  the  Court  of  Inquiry  was,  and  of 
necessity  must  have  been,  upon  the  single  question  whether 
or  not  the  officer  should  be  retained  in  the  active  service, 
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for  the  issue  of  misconduct  did  not  arise  until  after  the 
hearing  before  that  court  and  only  arose  upon  the  final 
classification  of  the  officer  by  the  Final  Classification 
Board.  After  this  officer  had  been  finally  classified,  then 
a  new,  separate  and  distinct  issue  came  into  existence, 
namely,  whether  the  final  classification  was  due  to  his  mis¬ 
conduct,  neglect,  or  avoidable  habits;  and  this  issue  Con¬ 
gress  provided  should  be  determined  by  a  Board  of  Offi¬ 
cers,  a  military  board  having  all  necessary  powers  for  con¬ 
ducting  a  hearing  as  provided  by  the  Articles  of  War. 

Reaves  v.  Ainsworth ,  219  U.  S.  296,  and  Street  v.  U . 
S.,  133  U.  S.  299,  cited  and  relied  upon  by  counsel  on  the 
other  side  are  nowhere  in  point ,  but  proceed  in  recognition 
of  the  fundamental  principles  of  law  relied  upon  by  us. 

The  statute  which  constituted  the  law  of  the  case  in 
Reaves  v.  Ainsworth  was  one  which  authorized  the  Presi¬ 
dent  to  establish  a  system  of  examination  for  promotion , 
not  removal  from  office  for  specified  cause.  That  statute 
placed  the  entire  power  in  the  hands  of  the  President ;  he 
could  establish  any  system  he  pleased,  without  restriction. 
The  system  which  by  regulation  he  did  establish  kept  the 
power  of  final  review  over  the  examining  boards  in  his 
own  hands  and  this  fact  is  emphasized  in  the  opinion  of 
the  Court.  That  statute,  for  that  purpose,  gave  un¬ 
limited  power  to  the  President;  the  present  statute  does 
nothing  of  the  kind,  but  specifies  the  causes  of  removal, 
and  endows  boards  of  a  judicial  character  with  power  to 
determine  such  causes  after  hearing.  These  boards  must 
grant  the  hearing  and  keep  within  their  jurisdiction. 

In  the  Street  case,  which  arose  under  a  statute  the  prim¬ 
ary  purpose  of  which  was  to  reduce  the  Army,  (by  honor¬ 
able  discharge  and  by  discharge  for  cause  without  honor) 
the  Department  proceeded  first  to  eliminate  an  officer  for 
cause  under  section  1 1  of  the  Act.  That  section  expressly 
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required  a  hearing  for  such  elimination.  The  Depart¬ 
ment  finding  it  could  not  get  the  witnesses,  abandoned 
the  hearing  for  cause  and  proceeded  under  section  12  of 
the  Act  which  authorized  the  Department  to  create  a  list 
of  supernumerary  officers  (officers  who  were  not  needed 
in  the  largely  reduced  Army)  and  honorably  discharge 
such  supernumeraries.  This  was  not  a  removal  for 
cause  but  a  method  of  muster-out  of  a  large  number  of 
officers  no  longer  needed,  the  war  being  over.  All  that 
the  court  held  in  that  case  was  that  the  authorities  had 
the  right,  of  course,  to  withdraw  the  charges  of  removal 
for  cause  and  proceed  under  the  honorable  muster-out 
section. 

An  officer  does  not  lose  his  status  as  an  officer  of  the 
army  by  the  failure  of  the  Senate  to  confirm  him  in  the 
higher  grade  to  which  he  has  been  appointed,  the  effect  of 
such  failure  being  that  the  officer  reverts  to  his  original 
status  or  grade. 

In  their  brief  counsel  for  the  appellant  say  that  appel¬ 
lees  terms  of  office  expired  March  4,  1921.  There  is  not 
a  word  in  the  record  bearing  out  this  statement  other  than 
statements  in  certain  proposed  answers  which  are  not  a 
part  of  the  proceedings  and  have  no  binding  effect  upon 
the  appellees.  Therefore  the  Court  should  not  consider 
this  question  which  the  record  does  not  present.  Even  if 
the  record  showed  that  the  appellees  had  not  been  con¬ 
firmed  by  the  Senate  in  the  office  of  colonel,  the  argument 
is  surprising  that  the  Court  was  without  power  to  restore 
these  officers  to  the  status  of  which  they  were  unlawfully 
deprived.  In  the  light  of  the  law  and  a  practice  as  old  as 
the  Army  which  has  been  followed  unfailingly,  and  in  nu¬ 
merous  instances  just  recently,  it  is  inconceivable  that  so 
unsound  and  unfair  an  argument  should  be  made. 

Assuming  that  these  officers  were  unlawfully  deprived 
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of  office,  they  are  entitled  to  be  restored  to  that  office  as  of 
the  date  they  were  so  deprived  and  to  remain  in  that  status 
until  failure  of  confirmation,  whereupon  they  would  auto¬ 
matically  revert  to  the  next  lower  grade.  These  officers 
asked  that  they  be  restored  only  to  the  status  of  which 
they  were  deprived  by  the  unlawful  action  of  the  appel¬ 
lant.  An  officer  is  not  eliminated  from  the  Army  by  fail¬ 
ure  of  confirmation  by  the  Senate,  the  effect  of  such  failure 
being  that  the  officer  simply  reverts  to  his  original  status 
or  grade. 

Impossibility  of  performance  cannot  be  pleaded  in  de¬ 
fense  to  mandamus  where  performance  was  rendered  im¬ 
possible  by  defendant’s  act. 

In  United  States  ex  rel  Knight  v.  Ballinger ,  35  App. 
D.  C.  436,  the  Court  held  that  it  is  the  settled  rule  that 
“impossibility  of  performance  cannot  be  pleaded  in  de¬ 
fense  to  mandamus  where  such  performance  was  rendered 
impossible  by  defendant’s  own  act,  Spelling,  In  J.  and 
Extr.  Rem.  2d.  ed.  Sec.  1377;  High,  Extr.  Legal  Rem. 
3d.  ed.  Sec.  14.” 

III. 

MANDAMUS  IS  THE  APPROPRIATE  REMEDY 

In  Kalb f us  v.  Siddons,  42  App.  D.  C.  310,  the  Court, 
in  considering  this  question,  said : 

“Since  their  order  of  removal  was  passed  with¬ 
out  notice  and  hearing,  it  necessarily  follows  that 
their  action  constituted  an  arbitrary  exercise  of 
power,  and  was  void.  The  question,  therefore,  is 
presented  whether  mandamus  is  the  appropriate 
remedy.  The  authorities  are  overwhelming  that 
it  is.  ‘A  mandamus  to  restore,’  says  Lord  Mans¬ 
field,  ‘is  the  true  specific  remedy  where  a  person  is 
wrongfully  dispossessed  of  any  office  or  function 
which  draws  after  it  temporal  rights,  in  all  cases 
where  the  established  course  of  law  has  not  pro- 
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vided  a  specific  remedy  by  another  form  of  pro¬ 
ceeding.’  Rex  v.  Blooer,  2  Burr.  1045.  In  Har¬ 
wood  v.  Marshall ,  9  Md.  83,  an  opposite  case,  it 
was  ruled  that  mandamus  was  the  appropriate 
remedy,  because  a  judgment  under  quo  warranto 
might  amove  the  incumbent,  but  would  not  install 
the  claimant  in  the  office  from  which  he  had  been 
illegally  removed.” 

See,  also,  Garfield  v.  Spalding ,  32  App.  D.  C.  153;  Ex 
rel.  Moyer  v.  Baldwin ,  77  Ohio  St.  532;  Chicago  v.  Peo¬ 
ple,  210  Ill.  84;  Metzker  v.  Neally,  41  Kans.  122;  Pratt 
v.  Police  and  Fire  Commissioner,  15  Utah  1;  Miles  v. 
Stevenson,  80, Md.  358;  Field  v.  Malster,  88  Md.  691; 
People  ex  rel.  Percival  v.  Cram,  50  App.  Div.  380  (N. 
Y.) ;  Sugden,  174  N.  Y.  87;  Garfield  v.  United  States  ex 
rel.  Goldsby,  211  U.  S.  249.  In  the  latter  case  the  Court, 
speaking  by  Mr.  Justice  Day,  said: 

(<But,  as  has  been  affirmed  by  this  court  in 
former  decisions,  there  is  no  place  in  our  constitu¬ 
tional  system  for  the  exercise  of  arbitrary  power, 
and  if  the  Secretary  has  exceeded  the  authority 
conferred  upon  him  by  law,  then  there  is  power  in 
the  courts  to  restore  the  status  of  the  parties  ag¬ 
grieved  by  such  unwarranted  action.” 


f 


IV 


1 


THE  APPELLANT  HAS  SOUGHT  TO  ASSIGN  AS  ERROR 
THE  HOLDING  OF  THE  COURT  BELOW  THAT  HE  IS 
A  PARTY  TO  THE  ACTIONS.  THIS  ASSIGNMENT 
OF  ERROR  SHOULD  NOT  BE  CONSIDERED  BY  THE 
COURT  AS  THE  APPELLANT  DID  NOT  EXCEPT  TO 
THE  HOLDINGS  OF  THE  COURT  BELOW  THAT  HE 
WAS  SUCH  PARTY  AND  HAS  PLEADED  AND  STILL  IS 
PLEADING  TO  THE  MERITS. 


THE  APPELLANT  DID  NOT  EXCEPT  TO  THE  ACTION  OF  THE 
COURT  BELOW  IN  OVERRULING  HIS  MOTION  TO  DISMISS 
BASED  UPON  THE  ALLEGED  GROUND  THAT  HE  WAS  NOT  A 
PARTY  TO  THE  ACTION.  (Creary  R.  52)  (French  R.  54.) 

No  exception  having  been  taken  to  the  rulings  of  the 
court,  this  assignment  of  error  should  not  be  considered. 
National  Metropolitan  Bank  v.  Lincoln,  37  App.  D.  C. 
254;  Young  v.  Martin,  8  Wall.  354;  Walker  Furniture 
Co,  v.  Dyson,  32  App.  D.  C.  90;  Andrews  v.  Haller  W all 
Paper  Co.,  32  App.  D.  C.  393 ;  Fields  v.  U.  S.,  27  App. 
D.  C.  433 ;  Evans  v.  Schoonmaker,  2  App.  D.  C.  70;  Tra - 
vor  v.  Smolik,  43  App.  D.  C.  150;  Sullivan  v.  Killigan,  41 
App.  D.  C.  391 ;  Wash.  Rwy.  Co.  v.  Wash.  Terminal  Co., 
44  App.  D.  C.  332. 


B 

THE  APPELLANT  HAS  PLEADED  AND  STILL  IS  PLEADING  TO  THE 
MERITS  AND  THEREFORE  IS  ESTOPPED  FROM  DENYING 
THAT  HE  IS  A  PARTY  TO  THE  ACTIONS. 

Having  pleaded  to  the  merits,  the  appellant  cannot  be 
heard  to  question  the  action  of  the  court  in  holding  that 
he  is  a  party  to  the  suits.  Guarantee  Savings,  Loan  and 
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Investment  Co.  v.  Pendleton ,  14  App.  D.  C.  384;  Cos¬ 
tello  v.  Palmer ,  20  App.  D.  C.  2 10 ;  3  Cyc.  515-516;  Hup- 
feld  v.  Automaton  Piano  Co,,  66  Fed.  788;  Pike  v.  Greg¬ 
ory,  94  Fed.  373;  Crawford  v.  Foster,  8^-  Fed.  939; 
Briggs  v.  Strouf,  58  Fed.  717.  In  Guarantee  Savings, 
Loan  and  Investment  Co.  v.  Pendleton,  supra,  in  consid¬ 
ering  this  question,  the  court  said : 

“It  seems  to  be  settled  by  unquestionable  auth¬ 
ority  that  the  effect  of  the  general  appearance 
after  having  appeared  specially  and  made  an  ob¬ 
jection  which  has  been  overruled  is  the  same  thing 
as  if  no  such  objection  has  been  made.  By  ap¬ 
pearing  afterwards  and  contesting  the  case  on  the 
merits,  a  defendant  loses  his  right  to  contest  the 
ruling  of  the  court  below  on  his  objection  to  the 
jurisdiction  on  appeal.  And  this  was  the  view 
manifestly  of  the  learned  justice  who  tried  this 
case  at  special  term  on  appeal.  If  a  party  wishes 
to  insist  upon  the  objection  that  he  is  not  in  court, 
he  must  keep  out  for  all  purposes  except  to  make 
that  objection.  This  principle,  reasonable  and 
just  in  itself,  has  been  laid  down  as  established 
doctrine  in  several  well-considered  cases.” 

c 

THE  APPELLANT  IS  A  PARTY  TO  THE  ACTIONS 

The  appellant  was  before  the  court  below  and  also  is 
before  this  court.  The  record  in  these  cases  is  such  that 
it  is  almost  inconceivable  that  counsel  for  the  appellant 
should  be  here  advancing  the  argument  that  the  appellant 
is  not  a  party  to  the  actions.  On  March  10,  1921,  follow¬ 
ing  the  established  practice  in  this  jurisdiction,  Mr.  Chief 
Justice  McCoy,  upon  the  consent  of  counsel  representing 
the  respective  parties,  the  Assistant  United  States  Attor¬ 
ney  having  charge  of  the  cases  in  the  office  of  the  United 
States  Attorney  noting  on  said  order  his  consent  thereto, 
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signed  an  order  by  authority  of  the  Act  of  February  8, 
1899  (30  Stat.  L.  822),  substituting  Mr.  Weeks,  Secretary 
of  War,  as  party  defendant  in  lieu  of  Mr.  Baker,  who  had 
resigned  that  office.  (Creary  R.  18,  47)  (French  R.  22, 
44).  In  consenting  to  the  order  of  substitution,  the 
Assistant  United  States  Attorney  was  acting  well  within  his 
authority  as  counsel  in  the  case.  He  was  an  officer  of  the 
Department  of  Justice,  acting  under  the  authority  of  the 
Attorney-General,  who  is  charged  by  law  with  defending 
the  interests  of  the  United  States.  (Sec.  359,  Vol.  6,  p. 
250,  Fed.  Stat.  Ann.)  On  March  12,  1921,  the  demurrers 
to  the  answers  filed  were  sustained  by  the  court.  On 
March  14, 1921,  counsel  for  the  appellees  presented  to  Mr. 
Chief  Justice  McCoy  in  open  court  an  order  asking  the 
court  to  issue  the  writ  of  mandamus  in  said  cases,  and 
Colonel  Frederick  M.  Brown,  Judge  Advocate,  then  and 
now  on  duty  at  the  War  Department,  appeared  and 
opposed  generally  the  issuance  of  the  writs  of  mandamus; 
and  on  March  18,  1921,  Colonel  Brown,  purporting  to 
represent  the  respondent,  John  W.  Weeks,  generally,  filed 
with  the  court  a  printed  brief  upon  the  questions  involved 
in  the  cases,  on  the  title  page  of  which  appeared  the  names 
of  John  E.  Lasky,  United  States  Attorney,  Frederick  M. 
Brown,  Colonel  Judge  Advocate,  Lucien  H.  VanDoren, 
Assistant  United  States  Attorney,  W.  A.  Graham,  Colonel 
Judge  Advocate,  and  Archibald  King,  Major  Judge 
Advocate,  as  counsel.  On  March  18,  1921,  Colonel 
Brown,  purporting  to  represent  as  counsel  the  respondent, 
John  W.  Weeks,  presented  a  rule  to  show  cause  to  the 
court  together  with  an  affidavit  executed  by  him  and 
secured  a  rule  from  the  court  directing  the  appellees  to 
show  cause  why  the  memorandum  decision  of  the  court 
made  in  these  cases  on  March  12,  1921,  should  not  be 
revoked  and  annulled,  and  why  reconsideration  of  all  the 
issues  in  the  cases  should  not  be  had,  and  why  the  ap- 
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pellces'  demurrers  to  the  answers  should  not  be  over¬ 
ruled,  and  why  the  petitions  should  not  be  dismissed. 
(Creary  R.  47)  (F rench  R.  44).  In  his  affidavit  accompany¬ 
ing  this  rule  to  show  cause,  Colonel  Brown  stated  under 
oath  that  he  was  of  counsel  for  the  respondent  in  the 
above-entitled  cause  (the  cause  being  entitled  United 
States  of  America  ex  rel.  John  JV.  French  v.  John  JV. 
JV eeks,  Secretary  of  JV ar,  Respondent) ,  and  had  had  the 
primary  responsibility  for  the  presentation  thereof  sub¬ 
ject  to  the  direction  of  the  Judge  Advocate  General. 
(French  R.  23). 

About  April  1,  1921,  Colonel  Brown,  purporting  to 
represent  generally  Mr.  Weeks  as  counsel,  presented  a 
motion  to  Mr.  Chief  Justice  McCoy,  which  motion  was 
argued  by  Colonel  Brown  on  behalf  of  Mr.  Weeks  before 
Mr.  Chief  Justice  McCoy.  On  April  12,  1921,  Colonel 
Brown  filed  a  memorandum  of  authorities  with  Mr.  Chief 
Justice  McCoy  in  support  of  said  motion.  This  motion 
was  denied  upon  the  ground  that  a  motion  should  be  made 
accompanied  by  the  proposed  answer  if  the  respondent 
wished  to  amend,  the  court,  however,  holding  that  Section 
399  of  the  Code  is  broad  enough  to  permit  the  amend¬ 
ment  of  an  answer  to  a  petition  for  a  writ  of  mandamus. 
(Creary  R.  33)  (French  R.  31). 

Notwithstanding  this  indication  by  the  court  that  he 
would  grant  leave  to  the  respondent  to  amend  his  answer 
if  ground  therefor  were  shown,  and  also  notwithstanding 
the  order  substituting  Mr.  Weeks  as  respondent,  and  the 
general  appearance  of  Colonel  Brown,  Judge  Advocate,  who 
was  on  duty  at  the  War  Department,  on  behalf  of  the 
respondent,  John  W.  Weeks,  and  the  initiating  by  him  of 
the  motions  or  proceedings  mentioned,  as  counsel  for  and 
on  behalf  of  Mr.  Weeks,  and  the  occupying  of  the  time  and 
attention  of  the  court  in  the  presentation  and  argument  of 
the  said  motions  and  proceedings  purporting  to  represent 
as  counsel  generally  the  respondent  Mr.  Weeks,  Colonel 
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Brown  nevertheless  on  April  20, 1921,  undertook  to  enter  a 
special  appearance  for  Mr.  Weeks  and  to  move  the  court 
for  leave  to  file  an  answer  on  his  behalf.  (Creary  R.  33) 
(French  R.  22.)  Counsel  for  the  appellant  in  explanation 
in  their  brief  of  this  remarkable  change  of  position  (p.  31) 
say: 

“The  decision  (the  ruling  of  April  11,  1921)  and 
its  clearly  implied  grounds  were  in  effect  that  Mr. 
Weeks,  who  had  never  had  an  opportunity  to 
interpose  his  own  answer,  would  not  be  permitted 
to  answer  the  petitions  in  any  manner  that  might 
seem  good  to  him  (as  a  new  party  defendant  would 
be  entitled  to  do  as  a  right)  but  that  the  court  would 
treat  him  like  a  party  defendant  who  had  already 
answered  and  in  the  exercise  of  the  court’s  discre¬ 
tion  would  permit  him  to  file  an  amended  answer  if, 
on  presenting  the  desired  new  answer,  the  interests 
of  justice  seem  to  the  court  to  be  promoted  thereby.” 

In  further  explanation  of  counsel’s  action,  the  brief 
proceeds  with  this  extraordinary  statement: 

“The  attitude  towards  the  War  Department 
which  from  the  beginning  Chief  Justice  McCoy  had 
taken  did  not  seem  to  the  Secretary’s  advisers  to 
justify  confidence  that  the  discretion  of  the  court 
(if  it  were  a  matter  of  discretion)  would  be  exercised 
in  favor  of  permitting  new  allegations  that  would 
promote  the  chances  which  the  War  Department 
had  of  justifying  in  these  actions  of  mandamus  the 
correctness  or  sufficiency  of  its  proceedings  for  the 
elimination  of  these  officers.  It  seemed  prudent 
therefore  to  support  Mr.  Weeks’  contention  that  he 
was  entitled  as  of  right  to  plead  for  himself  inde¬ 
pendently  of  Mr.  Baker’s  answer  by  showing 
through  affidavits  that  he  had  not  expressly  or 
impliedly  adopted  Mr.  Baker’s  answers  as  his  own.” 
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In  other  words,  counsel  for  the  appellant,  after  initiating 
motions  and  proceedings  on  behalf  of  the  appellant  and 
occupying  the  time  and  attention  of  court  in  the  argument 
of  such  motions  and  proceedings,  became  apprehensive  lest 
the  court  might  not  grant  all  that  counsel  desired,  and 
thereupon  filed  the  motion  of  April  20th  and  the  affidavit 
of  the  appellant  in  support  thereof.  This  was  done — so 
the  brief  in  effect  says — because  of  the  fear  that  the  court 
might  not  grant  all  that  was  desired  by  way  of  amendment 
The  court,  refusing  to  give  countenance  to  this  amazing 
change  or  shift  of  position,  overruled  the  motion,  and  in  a 
memorandum  assigned  as  reason  therefor  that  the  court 
declined  to  entertain  the  motion  because  of  the  form  of  the 
appearance.  (Creary  R.  43)  (French  R.  40.)  It  was 
well  within  the  discretion  of  the  court  to  require  the  motion 
to  be  presented  in  proper  form,  and  in  the  light  of  the 
history  of  the  proceedings  and  what  was  attempted  by  the 
motion  the  court  could  not  do  otherwise  than  decline  to 
entertain  it. 

We  submit  that  the  record  shows  beyond  any  question 
that  the  appellant  became  a  party  to  the  actions  prior  to 
April  20,  1921,  the  date  of  the  filing  of  the  motion  for 
leave  to  answer. 


D 

EVEN  IF  THE  COURT  DID  NOT  HAVE  JURISDICTION  OF  THE 
APPELLANT  BEFORE  APRIL  20, 1921,  THE  APPELLANT  ON  THAT 
DATE  SUBMITTED  TO  THE  JURISDICTION  OF  THE  COURT 
BY  FILING  THE  MOTION  FOR  LEAVE  TO  ANSWER. 

Appellant’s  appearance  was  not  for  the  purpose  of 
objecting  to  the  jurisdiction  of  the  court,  but  for  the  sole 
purpose  of  obtaining  leave  to  amend  his  pleadings.  By 
this  motion  the  court  acquired  jurisdiction  of  the  appellant. 

To  this  effect  are  all  the  authorities. 

* 

“If  a  party  wishes  to  insist  upon  the  objection 
that  he  is  not  in  court,  he  must  keep  out  for  all 
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purposes  except  to  make  that  objection.* *  Guarantee 
Savings ,  Loan  and  Investment  Co.  v.  Pendleton  14 
App.  D.  C.  384. 

“Where  in  accordance  with  his  right  a  defendant 
wishes  to  raise  the  objection  that  the  court  is  with¬ 
out  jurisdiction  over  his  person,  he  must,  according 
to  the  weight  of  authority,  limit  his  appearance  to 
that  single  question  or  he  will  be  deemed  to  have 
waived  that  objection.  Such  special  appearance 
may  be  made  at  any  stage  of  the  proceedings, 
without  making  any  other  appearance  in  the  case, 
provided  this  is  the  first  step  taken  therein.**  3 
Cyc.  511. 

“A  general  appearance  or  voluntary  appearance 
is  equivalent  to  service  of  process  and  confers 
jurisdiction  of  the  person  on  the  court.**  3  Cyc. 
515-516. 

“A  special  appearance  is  only  proper  when  a 
party  seeks  to  deny  the  jurisdiction  of  the  court  over 
his  person.**  2  Encyc.  PI.  and  Pr.  754. 

“A  special  appearance  for  the  purpose  of  object¬ 
ing  to  the  jurisdiction  becomes  general  if  the 
defendant  than  disputes  the  merits  of  the  cause, 
and  no  words  of  reservation  can  make  an  appear¬ 
ance  special  which  is  in  fact  to  the  merits.**  Craw¬ 
ford  v.  Foster ,  84  Fed.  939. 

“The  principle  to  be  extracted  from  the  decisions 
on  the  subject  as  to  when  a  special  appearance  is 
converted  into  a  general  one  is  that  where  a  de¬ 
fendant  appears  and  asks  some  relief  which  can  only 
be  granted  on  the  hypothesis  that  the  court  has 
jurisdiction  of  the  cause  and  the  person,  it  is  a  sub¬ 
mission  to  the  jurisdiction  of  the  court  as  com¬ 
pletely  as  if  he  had  been  regularly  served  with 
process,  whether  such  an  appearance  by  its  terms 
be  limited  to  a  special  purpose  or  not.  Where  a 
party  appears  in  court  and  objects  by  motion  to  the 
jurisdiction  of  the  court  over  his  person,  he  must 
state  specifically  the  grounds  of  objection.  By  not 
so  stating,  his  appearance  will  be  construed  a 
general  one,  although  he  moves  to  dismiss  on  that 
ground.’*  2  Encyc.  PI.  and  Pr.  626. 
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In  St.  Louis  and  San  Francisco  Railway  Co.  v.  McBridey 
141  U.  S.  127,  it  was  held: 

“An  appearance  by  defendant  in  the  case  by 
filing  a  demurrer  to  the  complaint  on  the  grounds 
that  the  court  has  no  jurisdiction  and  that  the  com¬ 
plaint  does  not  state  a  cause  of  action,  is  a  general 
appearance  to  the  merits.” 

In  Lowry  v.  Tiley  Mantle  and  Grate  Association ,  98  Fed. 
817,  it  was  held: 

“There  is  a  general  appearance  by  demurrer 
which  does  not  alone  object  to  the  jurisdiction,  but 
goes  to  the  merits  of  the  cause.” 

In  Sugg  v.  Thornton ,  132  U.  S.  524,  Mr.  Chief  Justice 
Fuller  in  the  opinion  quoting  with  approval  from  a  former 
decision  by  Justice  Brewer,  says: 

“The  motion  challenged  the  judgment  not  merely 
on  jurisdictional,  but  also  on  non-jurisdictional, 
grounds;  and  whenever  such  a  motion  is  made  the 
appearance  is  general,  no  matter  what  the  parties 
called  it  in  their  motion.  Such  a  general  ap¬ 
pearance  to  contest  a  judgment  on  account  of 
irregularities  will,  if  the  grounds  therefor  are  not 
sustained,  conclude  the  parties  as  to  any  further 
questioning  of  the  judgment.” 

Unquestionably  under  the  authorities,  the  appellant  by 
his  motion  of  April  20th  submitted  to  the  jurisdiction  of  the 
court.  Counsel  for  the  appellant,  in  their  brief,  argue 
that  the  action  of  the  court  in  declining  to  entertain  the 
motion  because  of  the  form  of  its  appearance  was  in  effect 
a  holding  that  the  appellant  was  not  a  party  to  the  suits. 
Such  was  not  the  decision  of  the  court,  nor  the  effect  of  it. 
Mr.  Chief  Justice  McCoy's  decision  in  effect  and  substance 


was  that  the  motion  was  not  in  proper  form  and  for  that 
reason  he  declined  to  entertain  it.  In  reaching  this 
decision,  it  was  necessary  only  to  examine  the  motion 
presented  and  determine  whether  upon  its  face  it  was  in 
such  form  as  should  be  entertained  by  the  court.  The 
court  did  not  decide,  nor  was  it  called  upon  to  decide,  the 
question  whether  the  court  had  acquired  jurisdiction  of  the 
appellant. 

£ 

THE  MOTION  FOR  RULE  TO  SHOW  CAUSE  AND  AFFIDAVIT  IN 
SUPPORT  THEREOF  PRESENTED  TO  THE  COURT  ON  APRIL 
25,  1921  BY  THE  APPELLANT  CONSTITUTED  A  GENERAL  AP¬ 
PEARANCE. 

On  April  25,  1921,  the  appellant  presented  to  the  court 
a  motion  for  rule  to  show  cause  and  the  affidavit  of  Colonel 
Brown  in  support  thereof  asking  the  court  to  issue  a  rule 
directing  the  appellees  to  show  cause  why  the  substituted 
appellant  should  not  have  leave  to  file  such  answer  as 
referred  to  in  the  affidavit  made  by  Colonel  Brown  at¬ 
tached  to  the  proposed  rule  to  show  cause.  (Creary  R. 
45)  (French  R.  41,  42.)  By  this  action,  the  appellant 
submitted  to  the  jurisdiction  of  the  court. 

Guarantee  Savings ,  Loan  and  Investment  Co.  v. 
Pendleton ,  supra;  Costello  v.  Palmer ,  supra;  Hupfeld 
v.  Automaton  Piano  Co.9  supra;  Pike  v.  Gregory , 
supra;  Crawford  v.  Foster ,  supra;  3  Cyc.  511;  2 
Encyc.  PI.  and  Pr.  626. 
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F 

BY  HIS  MOTION  FILED  MAY  3,  1921 ,  IN  WHICH  THE  APPELLANT 
ASKED,  AMONG  OTHERS,  THAT  THE  JUDGMENT  OR  ORDER 
BE  VACATED  AND  THAT  LEAVE  BE  GRANTED  TO  HIM  TO 
INTERPOSE  THE  ANSWERS  ANNEXED,  THE  APPELLANT 
AGAIN  SUBMITTED  TO  THE  JURISDICTION  OF  THE  COURT. 
(Creary  R.  53)  (French  R.  55.) 

The  record  is  so  plain  and  conclusive  that  the  court  had 
jurisdiction  of  the  appellant,  we  forbear  further  argument 
upon  this  question.  It  was  within  the  discretion  of  the 
court  to  refuse  to  permit  the  appellant  to  file  the  amended 
answer ,  and  the  court's  action  in  so  doing  cannot  he  reviewed. 

The  allowance  or  refusal  of  an  amendment  of  a 
pleading  is  within  the  discretion  of  the  trial  court 
and  is  not  the  subject  of  an  appeal. 

Garfield  v.  U.  S.  ex  rel  Turner ,  31  App.  D.  C.  332; 
U.  S.  ex  rel  Turner  v.  Fisher ,  222  U.  S.  165;  Garfield 
v.  U.  S.  ex  rel  Goldshy ,  211  U.  S.  169. 

V 

ALL  THE  PROCEEDINGS  IN  THESE  CASES  SUBSEQUENT 
TO  THOSE  OF  THE  PROVISIONAL  CLASSIFICATION 
BOARD  ARE  NULL  AND  VOID. 

A 

THE  COURT  OF  INQUIRY,  BY  DENYING  TO  APPELLEES  FULL 
COPIES  OF  THE  RECORDS  UPON  WHICH  THEIR  CLASSIFI¬ 
CATION  WAS  BASED,  RENDERED  ITS  PROCEEDINGS  CORAM 
NON  JUDICE. 

A  court  of  inquiry  is  a  military  tribunal,  as  well  as  a 
court-martial.  (Articles  of  War  23,  24,  25,  26,  32,  28, 
97-103.)  Like  a  court-martial,  if  it  disregards  the  rules 
of  proceedings  enjoined  upon  it  by  law,  those  proceedings 
become  null  and  void.  McClaughry  v.  Demitig ,  186  U. 
S.  49;  Dynes  v.  Hoover,  61  U.  S.  65;  Runkle  v.  U.  S., 
supra;  United  States  v.  Page,  supra. 
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The  requirement  that  the  officer  shall  be  furnished 
with  full  copies  of  the  record  upon  the  classification  was 
based,  means  what  it  says — not  copies  of  the  unfavorable 
portions,  but  of  all.  The  favorable  portions,  of  course, 
would  be  much  more  helpful.  Such  a  statute,  being  for 
the  benefit  of  the  officer,  is  mandatory.  This  is  element¬ 
ary : 

“A  requirement  can  never  be  dispensed  with  as 
being  directory  where  the  act  or  omission  of  it  can 
by  any  possibility  work  injury,  however  slight,  to 
any  one  affected  by  it.”  Sutherland ,  Statutory 
Construction,  Sec.  629. 

Appellees  were  permitted  to  examine,  cursorily,  in  the 
physical  presence  of  the  Court  of  Inquiry  and  at  its  session , 
what  the  Department  called  “the  complete  record”  of  the 
officer  on  file  in  the  Department.  Obviously  they  could 
not  freely  confer  with  counsel  in  the  presence  of  the  triers, 
and  were  otherwise  so  restricted  that  they  were  impeded 
in  their  defense.  The  statute  mandatorially  requires 
that  an  officer  be  furnished  “in  the  court  of  inquiry”  (that 
is,  for  use  in  the  Court  of  Inquiry)  a  full  copy  of  his 
record.  A  full  copy  is  essential,  in  order  that  the  officer 
may  have  the  advantage  of  it  in  presenting  his  case : 

(a)  Before  the  Final  Classification  Board; 

( b )  Before  the  President,  on  a  petition  for  re¬ 
vision  ; 

( c )  Before  the  Board  of  Officers  to  determine 
cause  of  classification. 

This  fundamental  right  these  officers  were  denied. 
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B 

APPELLEES  WERE  DENIED  THE  RIGHT  TO  BE  HEARD  UPON 
THE  LAW  AND  THE  FACTS  BEFORE  THE  FINAL  CLASSIFICA¬ 
TION  BOARD;  TO  CONSTITUTE  A  HEARING  THERE  MUST  BE 
GIVEN  AN  OPPORTUNITY  FOR  ARGUMENT  ON  THE  LAW  AND 
FACTS  BEFORE  THE  TRIBUNAL  HAVING  THE  POWER  OF 
DETERMINATION.  GARFIELD  v.  SPALDING,  32  APP.  D.  C.  153; 
KALBFUS  v.  SIDDONS,  42  APP.  D.  C.  310,  318. 

The  Court  of  Inquiry  took  evidence  upon  the  question 
of  efficiency  or  inefficiency  and  reported  the  same  to  the 
Final  Classification  Board.  The  Court  of  Inquiry  did 
not  and  could  not  determine  the  issue.  The  Final  Clas¬ 
sification  Board  did  that. 

“The  hearing  must,  of  course,  be  before  the 
tribunal  charged  with  the  duty  of  according  it  and 
of  determining  the  issues. 

“The  fact  that  the  conduct  of  an  official  may 
have  been  the  subject  of  inquiry  before  another 
tribunal  does  not  relieve  of  its  duty  the  tribunal 
charged  by  law  with  according  him  a  hearing  be¬ 
fore  removing  him.”  Kalbfus  v.  Siddons,  supra. 
See  also,  Garfield  v.  Spalding ,  supra. 

The  action  of  the  Secretary  of  War  was,  legally  speak¬ 
ing,  as  has  been  shown,  sheer  assumption. 

It  is  to  be  observed  too  that  the  Secretary  of  War  did 
not  have  the  benefit  of  the  review  required  to  be  made  by 
the  Judge  Advocate  General  of  the  Army.  See  Sec. 
1199,  R.  S.,  which  provides  that: 

“The  Judge  Advocate  General  shall  receive, 
revise,  and  cause  to  be  recorded  the  proceedings 
of  all  courts-martial,  courts  of  inquiry,  and  mili¬ 
tary  commissions,  and  perform  such  other  duties 
as  have  been  performed  heretofore  by  the  Judge 
Advocate  General  of  the  Army.” 
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CONCLUSION 


By  the  Act  of  Congress  under  discussion  and  military 
law,  the  President  is  charged  with  the  duty  of  revising 
the  proceedings  of  the  Final  Classification  Board  and  this 
duty,  being  judicial  in  character,  cannot,  under  the  authori¬ 
ties,  be  delegated.  The  Army  of  the  United  States  is  to 
be  governed  by  law — by  the  law  of  Congress,  representa¬ 
tive  of  the  people — and  not  by  the  autocratic  will  of  the 
President,  the  Secretary  of  War,  or  any  military  com¬ 
mander;  a  fundamental  decision  made  by  the  framers  of 
our  Constitution  and  written  into  that  document  (Art.  1, 
sec.  8 ) .  Congress  in  the  section  discussed  has  prescribed 
the  machinery,  the  methods,  and  the  procedure  where  an 
officer  may  be  removed  from  the  service  for  cause;  and 
for  the  protection  of  the  rights  of  the  officer,  the  law  re¬ 
quires  a  hearing ;  and  also  a  revision  by  the  President. 

For  the  considerations  presented,  it  is  respectfully  sub¬ 
mitted  that  the  judgment  of  the  court  below  should  be  af¬ 
firmed. 

Samuel  T.  Ansell, 
Edward  S.  Bailey, 

T.  T.  Ansberry, 

Attorneys  for  the  Appellees. 
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The  United  States  of  America, 
ex  relatione  William  F.  Creary, 
petitioner-appellee . 


John  W.  Weeks,  Secretary  of 
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The  United  States  of  America, 
ex  relatione  John  W.  French, 
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APPELLANT’S  REPLY  TO  APPELLEE’S  BRIEF. 

Appellee’s  brief  having  been  received  too  late  to 
study  it  before  the  argument,  this  reply  brief  is  filed 
pursuant  to  leave  expressly  granted  by  the  Court. 

For  convenience  of  reference,  the  reply  follows  the 
order  of  appellee’s  brief;  making  seriatim  such  cor¬ 
rections  and  comments  as  appear  of  consequence. 

It  should,  nevertheless,  be  remarked  at  the  outset 

that  the  considerations  put  forward  in  appellees’ 

(i) 
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brief  are  utterly  inadequate  to  justify  the  judgments 
appealed  from,  for  each  one  of  the  following  five  all- 
important  reasons. 

COMMENTS  UPON  THE  INSUFFICIENCY  OF  APPELLEES’ 
BRIEF,  TAKEN  AS  A  WHOLE,  TO  JUSTIFY  THE  AWARDING 
OF  MANDAMUS  TO  EITHER  OF  THE  RELATORS. 

« 

(1)  Appellees  are  unable  to  suggest  any  tenable 
explanation  of  the  words  actually  used  by  Congress 
in  sentence  5  of  section  24b  of  the  Army  Reorganiza¬ 
tion  Act  (Br.1  12),  consistent  with  their  contention 
that  the  finding  of  the  classification  board,  made 
upon  its  regular  reconsideration  of  the  record  of  the 
court  of  inquiry  and  of  the  officer’s  entire  record, 
shall  never  be  final  and  that  the  President  shall 
always  review  or  revise  the  proceeding  after  such 
finding  of  the  classification  board.  (Br.  54-75, 
especially  71,  72.) 

Until  appellees  can  show  some  statutory  Presi¬ 
dential  duty ,  the  question  whether  he  may  legally 
and  effectively  delegate  the  discharge  of  that  duty 
does  not  arise  and  the  latter  question  is,  in  fact, 
not  involved  in  this  case  for  that  reason.  Were  it 
in  the  case,  appellees’  brief  is  inadequate  because 
it  has  not  drawn,  and  appellees  cannot  draw  the 
line  of  demarcation  between  cases  falling  within 
the  doctrine  of 

Runkle  v.  United  States ,  122  U.  S.  543 


1  The  abbreviation  “Br.’  ’  followed  by  a  numeral  is  intended,  throughout 
this  reply,  as  a  reference  to  the  indicated  page  or  pages  of  appellant’s 
principal  brief. 
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and  cases  falling  within  the  doctrine  of 

United  States  v.  C.  M.  &  St.  P.  Railway ,  218 
U.  S.  233  (Br.  133-149) 

Stapleton  v.  Duell,  17  App.  D.  C.  575  (Br. 
126-129) 

John  Shillito  Co.  v.  M’ Clung,  51  Fed.  868 
(Br.  129-132) 

Porter  v.  Coble ,  246  Fed.  244  (Br.  156,  157) 

in  such  manner  as  to  bring  the  present  cases  within 
the  doctrine  in  the  Runkle  case.  If  this  task  had 
been  a  possible  one,  appellees’  brief  wx>uld  have 
attempted  it;  whereas  the  brief  does  not  even  refer 
to  the  four  controlling  cases  just  cited,  all  of  which 
were  decided  since  the  Runkle  case.  By  attempting 
to  extend  the  Runkle  doctrine  blindly  to  cases 
which,  on  their  facts,  bear  only  a  remote  and  super¬ 
ficial  resemblance  to  it,  appellees  have  ignored  the 
warning  against  being  misled  by  the  Runkle  decision 
which  the  Supreme  Court  itself  gave  in  United  States 
v.  Fletcher,  148  U.  S.  84,  90,  and  reiterated  in  Bishop 
v.  United  States,  197  U.  S.  334,  342;  to  say  nothing 
of  the  warning  against  like  error  in  applying  the 
doctrine  of  that  case,  given  by  Professor  Wyman. 
(Br.  116,  117.) 

(2)  In  asserting  that  Col.  Crearv  was  entitled,  as 
of  right,  to  a  hearing  before  the  honest  and  faithful 
board,  appellees  do  not  attempt  to  meet,  and  (it 
is  submitted)  cannot  meet  appellant’s  principal  con¬ 
tention,  viz.  that,  on  the  issue  of  “  neglect,  misconduct 
or  avoidable  habits,”  Col.  Creary  had  a  hearing,  or 
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was  afforded  such  opportunity  (if  any)  as  the  statute 
required  for  a  hearing,  before  the  court  of  inquiry. 

Appellant’s  secondary  contention  on  this  subject 
is  that  if  the  statute,  properly  construed,  does  not 
authorize  or  require  the  hearing  expressly  required  in 
the  court  of  inquiry  to  include  within  its  scope  the 
issue  of  ‘‘neglect,  misconduct  or  avoidable  habits, 99 
then  Congress,  effectively  and  legally,  has  omitted 
to  confer  upon  an  officer  any  right  to  a  hearing  upon 
this  particular  issue.  Appellees’  attempt  to  meet 
this  contention  by  asserting,  as  a  legal  proposition, 
that  in  every  case  of  statutory  removal  from  office 
for  cause,  the  incumbent  of  office  is  entitled  to  a 
hearing  overlooks  the  well-settled  fact  that  the  fore¬ 
going  general  rule  is  a  mere  rule  of  statutory  con¬ 
struction,  used  as  an  aid  in  ascertaining  the  legislative 
intent,  and  frequently  yields  (as  it  must  here)  to 
other  rules  of  statutory  construction  (Br.  169-184). 

Hamilton  v.  Grant ,  14  Wy.  41  (Br.  174,  175) 
State  v.  Burke ,  8  Wash.  412  (Br.  183,  184) 
People  v.  Draper,  124  N.  Y.  Supp.  758  (Br. 
176,  177) 

Barker ,  Atty.  Gen.  v.  Crandall,  269  Mo.  44 
(Br.  180-183). 

Appellees  are  also  unable  to  explain,  consistently 
with  their  theory,  why  the  complete  removal  from 
active  or  retired  status  in  the  Army  of  Second  Lieu¬ 
tenant  Reaves,  who  was  denied  the  essentials  of  a 
hearing,  including  the  right  to  call  witnesses  on  his 
own  behalf  or  to  cross-examine  witnesses  whose  ex 
parte  certificates  were  considered  in  his  case  (219 
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U.  S.  at  302),  was  regarded  by  the  Supreme  Court 
as  valid  and  effective  in 

Reaves  v.  Ainsworth ,  219  U.  S.  296,  306. 

For  the  statute  there  in  question  (to  wit,  sec.  3  of 
the  Act  of  Oct.  1,  1890,  26  Stat.  562)  was  one  that 
authorized  removal  from  office  for  two  classes  of 
causes  and  did  not  authorize  removal,  except  for 
cause.  The  first  statutory  class  of  causes  was  phys¬ 
ical  disability  constituting  unfitness  for  service  and 
contracted  in  line  of  duty:  removal  from  office  in 
this  case  involved  being  made  a  retired  officer  and 
receiving  retired  pay  for  life.  The  second  statutory 
class  of  causes  of  removal  included  (a)  want  of  “  fit¬ 
ness  for  practical  service”  other  than  physical  dis¬ 
ability  and  (b)  physical  disability  constituting  such 
unfitness  and  contracted  otherwise  than  in  line  of 
duty:  removal  from  office  in  this  case  debarred  the 
officer  from  the  right  of  retirement,  but  softened  the 
blow  by  presenting  him  with  one  year’s  pay. 

(3)  Appellees’  brief  does  not  deny,  nor  could 
appellees  in  good  conscience  deny  that  the  cause  of 
action  set  up  in  the  respective  petitions  is  that  of 
mandamus  for  restoration  to  the  “ inferior”  (in  the 
constitutional  sense;  Const.,  art.  2,  sec.  2,  clause  2) 
offices  of  colonel  of  Infantry,  the  appointment  to 
which,  Congress  has  by  law  (reorganization  act,  sec. 
51 ;  41  Stat.  759,  786,  787)  “ thought  proper”  to  vest, 
and  has  vested  in  the  President  “ alone”;  which  “in¬ 
ferior”  offices  were  the  only  offices  in  the  grade  of 
colonel  (indeed,  the  only  offices  in  any  grade,  which 
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this  Court  may  recognize;  see  infra ,  page  49)  held 
by  relators  at  the  time  when  they  were  removed 
from  office.  Nor  is  it  denied  that  these  offices  ceased 
to  exist  March  4,  1921,  by  express  mandate  of 
statute. 

The  lame  effort  of  appellees’  brief  to  induce  this 
Court  (a)  to  assume  by  mere  guesswork  (what  the 
petitions  have  not  pleaded  and  what  this  court 
knows  judicially  to  be  untrue)  that  the  relators 
wTere  ever  inducted  into,  or  accepted,  or  held  the 
superior  offices  of  colonel  of  Infantry  after  confirma¬ 
tion  by  the  Senate  or  (b)  to  sanction  ordering  their 
restoration  to  the  non-existent  inferior  offices  above 
referred  to  or  (c)  to  direct  their  being  restored  to  the 
respective  former  grades  of  lieutenant-colonel  and 
of  major,  through  acceptance  by  this  Court  of  the 
dangerous  and  doubtful  doctrine  of  the  reversion  of 
unconfirmed  officers  to  their  former  grades;  this 
multifarious  effort  cannot  possibly  save  the  judg¬ 
ments  below  for  relators’  benefit  and  does  not 
present  any  real  or  serious  problem  to  this  Court. 

(4)  Appellees’  brief  does  not  attempt  to  meet,  and 
(it  is  submitted)  appellees  can  not  successfully  meet 
appellant’s  contention  (Br.  192-199)  that  whatever 
right  to  mandamus  (if  any)  an  officer  eliminated 
from  the  Army  in  violation  of  the  requirements  of 
section  24b  might  have,  there  can  in  no  event  be 
mandamus  against  the  Secretary  of  War  for  the 
reason  that,  in  carrying  the  elimination  proceedings 
into  execution,  no  duty  is  “explicitly  and  peremp- 
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torily  enjoined  by  law”  (OZsen  v.  Herstein  32  Phil. 
Rep.  520,  531;  Br.  192,  193)  upon  the  Secretary  of 
War.  Appellees  do  not  even  refer  to 

McGowan  v.  Moody ,  22  App.  D.  C.  148, 164; 

Brown  v.  Root ,  18  App.  D.  C.  239,  241,  242. 

In  Ray  v.  Garrison ,  42  App.  D.  C.  34,  an  injunction 
against  the  Secretary  of  War  to  restrain  him  from 
threatened  action  under  the  terms  of  the  promotion- 
or-elimination  act  of  Oct.  1,  1890  (an  act  of  almost 
identical  purpose  with  that  of  the  promotion  and 
elimination  features  of  the  broad  act  of  June  4,  1920) 
was  held  by  this  Court  to  be  improper  on  the  ground 
that: 

“No  duty  is  imposed  upon  the”  (Secretary 
of  War)  “in  respect  of  the  execution  of  the 
act  in  question.  *  *  *  Where,  however,  no 

such  duty  is  imposed,  there  is  no  real  justifica¬ 
tion  for  judicial  interference.  An  attempt  to 
invoke  judicial  interference  in  such  a  case  is 
in  effect  an  attempt  to  reach  the  executive” 
(i.  e.  the  President)  “  through  his  repre¬ 
sentative,  which  may  not  be  done”  (42  App. 
D.  C.  at  38). 

The  conclusion  in  Ray  v.  Garrison  was  in  part 
supported  by  this  Court  by  the  following  considera¬ 
tions,  which  had  influenced  the  United  States  Supreme 
Court  in  previous  cases: 

“Neither  of  the  *  *  *  officers  named 

held  any  special  relation  to  the  particular 
statute,  alleged  to  be  unconstitutional.  They 


were  not  expressly  directed  to  see  to  its  en¬ 
forcement’  ’ 

Fitts  v.  Me.  Ghee ,  172  U.  S.  516,  530. 

“In  making  an  officer  ...  a  party  defend¬ 
ant  in  a  suit  to  enjoin  the  enforcement  of  an 
act,  ...  it  is  plain  that  such  officer  must 
have  some  connection  with  the  enforcement 
of  the  act  ...  It  has  not,  however,  been  held 
that  it  was  necessary  that  such  duty”  (of  the 
party  defendant)  “should  be  declared  in  the 
same  act  which  is  to  be  enforced  .  .  .  The 
fact  that  the  .  .  .  officer  by  virtue  of  his  office 
has  some  connection  with  the  enforcement  of 
the  act  is  the  important  and  material  fact, 
and  whether  it  arises  out  of  the  general  law  or  is 
specially  created  by  the  act  itself,  is  not 
material,  so  long  as  it  exists.” 

Ex  parte  Young ,  209  U.  S.  123,  157. 

“The  important  and  material  fact”  is  here,  as  it 
w’as  under  the  promotion-or-elimination  act  of  Octo¬ 
ber  1,  1890,  which  this  Court  considered  in  Ray  v. 
Garrison  42  App.  D.  C.  34,  that  the  Secretary  of  War 
has  no  duty  whatever  in  connection  wTith  the  en¬ 
forcement  of  the  act  in  virtue  of  his  office  as  Secretary 
of  War,  but  only  such  duty  as  the  President  has  been 
pleased  to  cast  upon  him  as  his  (the  President’s) 
representative. 

It  is  true  that  Ray  v.  Garrison  dealt  with  injunction, 
not  mandamus;  but  the  principles  to  be  applied  are 
practically  identical.  As  was  said  in  Moore  v.  Heany 
34  App.  D.  C.  38,  “the  power  to  enjoin  the  action  of 
an  executive  officer  .  .  .  rests  upon  the  same  foun- 
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elation  as  that  to  compel  action  by  mandamus”;  and 
the  converse  is  also  true. 

Pullman  Co.  v.  Croom  231  U.  S.  571,  576. 

Darlington  v.  Lane  46  App.  D.  C.  465,  479. 

(5)  Upon  each  of  the  four  points  above  mentioned, 
the  legal  principle  involved  seems  to  be  clear  and  in 
accord  with  the  contentions  of  the  Government,  so 
that  there  is  no  reasonable  basis  for  the  contentions 
put  forward  by  relators.  But  were  the  legal  prin¬ 
ciples  involved  in  these  issues  attended  or  affected 

by  doubt,  mandamus  must  be  refused  under  the 

% 

decisions  of  the  Supreme  Court  in  Hall  v.. Payne ,  254 
U.  S.  343,  347,  in  Ex  parte  Muir ,  254  U.  S.  522,  534, 
and  in  the  (not  yet  reported)  case  of  In  re  Hussein 
Lufti  Bey ,  255  U.  S.  (1920  Adv.  Ops.  723),  and  under 
the  recent  decision  of  this  Court  in  Wattis  v.  Lane 
(48  Wash.  L.  R.  36,  37),  and  under  the  other  authori¬ 
ties  cited  in  appellant’s  brief  (Br.  209).  It  is  hopeless 
for  appellees  to  contend  and,  in  their  brief,  they  do 
not  contend  that  the  legal  principles  which  are 
essential  to  an  affirmance  of  the  judgments  appealed 
from  are  free  from  doubt  or  are  “  clear  and  indis¬ 
putable”  (Br.  204,  205) ;  nor  have  appellees  attempted 
at  any  time  to  reconcile  an  affirmance  with  Hall  v. 
Payne  or  with  any  of  the  precedents  supra. 

Not  unless  appellees  could  satisfy  this  Court  that, 
as  to  each  of  the  four  propositions  stated  above,  the 
language  of  section  24b  is  not  “susceptible  of  more 
than  one  meaning”  {Ashley  v.  Roper ,  48  App.  D.  C. 
69,  76),  and  that  the  War  Department -was  without 
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any  reasonable  basis  whatever  for  the  view  of  the 
law  which  the  War  Department  (having,  of  course, 
no  motive  for  adopting  any  view  other  than  the 
correct  one  and  the  one  which  accords  fair  treatment 
to  its  officers)  has  taken  and  acted  upon,  would  this 
Court,  under  its  own  precedents  and  those  of  our 
highest  tribunal,  be  justified  in  affirming  these  judg¬ 
ments. 

THE  PARTICULAR  ERRORS  AND  DEFECTS  OF  APPELLEES’ 
BRIEF,  COMMENTED  ON  IN  THE  ORDER  IN  WHICH  THEY 
APPEAR  IN  THAT  BRIEF. 

Appellees’  brief  p.  1.  The  detailed  account  of  the 
proceedings  of  the  lower  court,  which  appellant’s 
brief  contains  (Br.  3,  30-50),  was  required  in  order 
to  show  circumstantially  (what  was  otherwise  inex¬ 
plicable)  that  the  lower  court  had  treated  Mr.  Weeks 
as  the  alter  ego  of  Mr.  Baker  for  the  purpose  of 
litigation  and  had,  in  substance  and  effect,  denied 
to  Mr.  Weeks  the  right  to  be  served  with  process 
and  to  plead,  before  ordering  a  peremptory  writ  of 
mandamus  to  issue;  in  other  words  that  the  lower 
court  had  erred  in  not  causing  Mr.  Weeks  “to  be 
brought  into  the  case  by  a  proper  method”  (to 
borrow  the  language  of  Mr.  Justice  Day  in  Pullman 
Co.  v.  Knotty  243  U.  S.  447,  450),  such  as  “by  peti¬ 
tion”  ( Bemardin  v.  Butterworthy  169  U.  S.  600,  605). 
The  lower  court  in  fact  followed  the  legal  theory, 
accepted  in  the  courts  of  many  of  the  States,  that 
mandamus  against  an  official  is  tantamount  to  man¬ 
damus  against  his  office  and  the  incumbents  thereof, 
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considered  collectively.  This  legal  theory  pervades 
the  whole  of  appellees’  brief  (e.  g.  pp.  40,  41).  The 
well-established  doctrine  of  the  federal  courts,  how¬ 
ever,  is: 

“That  the  purpose  of  a  writ  of  mandamus 
is  to  enforce  the  personal  obligation  of  the 
individual,  no  matter  how  the  duty  arose, 
and  that  even  if  the  party  be  an  officer  and 
the  duty  official,  mandamus  does  not  reach 
the  office,  but  is  directed  solely  to  the  person, 
who  alone  can  be  punished  for  failure  to  con¬ 
form  to  the  mandate,  and  the  suit  is  there¬ 
fore  a  personal  action  based  on  the  alleged 
fact  that  the  defendant  has  failed  to  perform 
a  personal  duty.” 

Pullman  Co.  v.  Croom  (1913),  231  U.  S. 
571,  575. 

In  giving  the  detailed  account  above  referred  to, 
there  was  no  intention  to  reflect  upon  or  make  any 
personal  criticism  of  his  Honor,  Chief  Justice  McCoy. 
Appellees  are  therefore  laboring  under  some  strange 
misconception  in  asserting  that  this  detailed  account 
“  admittedly  ”  (!!)  did  no  duty,  except  to  criticise  the 
attitude  of  Chief  Justice  McCoy. 

Appellees’  brief,  p.  11.  Appellees  invite  this  Court, 
by  affirming  the  judgments  below,  to  permit  writs  of 
mandamus  to  be  served,  which  writs,  the  Secretary 
could  with  impunity  disregard  ( Ex  parte  Tinkham , 
54  Cal.  201;  The  Secretary  v.  McGarrahan ,  9  Wall. 
298,  313;  Br.  225-242);  and  this,  on  the  ground  that 
the  entry  of  judgment  against  the  defendant  without 
obtaining  jurisdiction  over  his  person  was  not  ex- 
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cepted  to  and  that  the  defendant  is  still  litigating 
the  merits  of  these  actions  (See  infra ,  pp.  62,  63). 

Appellees’  brief,  pp.  12,  18.  Appellees  argue  (p.  12) 
that  the  President,  as  the  convening  authority  of  the 
court  of  inquiry  must  revise  its  proceedings,  although 
sec  tion  24b  of  the  Reorganization  Act  suggests  no 
such  duty  on  the  part  of  the  President,  but,  on  the 
contrary,  provides  in  effect  that  the  inquiry  and  pro¬ 
ceedings  of  the  court  of  inquiry  are  to  be  for  the 
benefit  of  the -final  classification  board  and  not  for 
the  benefit  of  the  convening  authority.  And  ap¬ 
pellees  invoke  (p.  18)  an  imaginary  doctrine  of  the 
“ common  law  military”  (known  only  to  themselves) 
that  the  convening  authority  must  always  “revise” 
the  proceedings  of  boards  that  he  appoints.  The 
same  arguments  were  urged  unsuccessfully  in  the 
lower  court.  The  part  of  defendant’s  brief  in  the 
lower  court  relating  to  that  subject  is  reprinted  in 
substance  in  appellant’s  brief  (Br.  286,  288). 

Appellees  do  not  cite  any  authority  to  support  the 
assertion  that  the  convening  authority  must  always 
review  or  revise  the  proceedings  of  a  court  of  inquiry 
or  other  board.  Winthrop,  whom  they  cite,  seems 
to  be  an  authority  against  appellees’  contention. 
He  says  that  there  are  three  principal  functions  of 
a  court  of  inquiry;  the  second  of  which,  he  states 
to  be  that  it  investigates  “for  the  purpose  simply  of 
informing  and  advising  the  convening  official”  (Win¬ 
throp,  Military  Law  and  Precedents,  p.  806).  The 
latter  would  not,  of  course,  be  bound  to  reach  any 
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conclusion,  or  make  any  determination  of  his  own  in 
a  case  of  this  kind.  He  could  use  the  information 
or  ignore  it,  as  he  saw  fit.  Indeed,  he  might  properly 
not  even  read  the  report  or  proceedings  of  the  court 
of  inquiry,  if  his  need  for  the  information  originally 
desired  had  gone  by  or,  for  some  other  reason  satis¬ 
factory  to  himself,  he  regarded  the  proceedings  as 
no  longer  worthy  of  study. 

Subsequently,  Winthrop,  after  pointing  out  that 
the  proceedings  in  the  court  of  inquiry  are  not  “a 
trial,  but  an  investigation  merely ,”  says  in  substance 
under  the  head  “  Promulgation”  that,  in  the  case 
of  the  proceedings  and  report  of  an  ordinary  court  of 
inquiry,  the  convening  authority  ought  not  to  pub¬ 
lish  its  report  or  its  result  until  he  should  have  made 
a  determination  of  his  own  with  reference  to  the  case, 
but  that  he  may  omit  altogether  to  publish  the  report 
or  result,  in  which  event,  apparently,  the  convening 
authority  is  not  regarded  by  Winthrop  as  under  any 
duty  to  reach  a  conclusion  of  his  own  or  to  devote 
his  time  to  considering  or  reviewing  the  case  (Win¬ 
throp,  Military  Law  and  Precedents,  p.  820). 

The  same  conception  is  adopted  in  the  Manual  for 
Courts  Martial,  par.  472. 

Appellees’  contention  also  takes  no  account  of  the 
fact  that  a  court  of  inquiry,  convened  to  act  in  an 
elimination  proceeding,  differs  materially  from  the 
ordinary  court  of  inquiry.  The  former  is  required  by 
statute  to  forward  the  record  of  its  investigation  to 
the  final  classification  hoard  (sentence  5  of  sec.  24b, 
army  reorganization  act;  Br.  12);  instead  of  being 


required,  as  is  the  ordinary  court  of  inquiry,  to 
forward  the  record  of  its  proceedings  to  the  convening 
authority  (Article  of  War  103;  41  Stat.  807).  Indeed, 
the  subject  for  investigation,  in  an  elimination  case, 
is  not  limited  to  any  particular  transactions,  accusa¬ 
tions  or  imputations,  as  are  the  subjects  of  investiga¬ 
tion  of  an  ordinary  court  of  inquiry  (Article  of  War 
97). 

Appellees’  brief,  pp.  12.  In  support,  apparently, 
of  their  contention  that  the  President  must  per¬ 
sonally  review  the  proceedings  of  the  court  of  inquiry 
in  an  elimination  case,  as  well  as  the  proceedings  of 
the  final  classification  board,  appellees  assert  that 
“  a  court  of  inquiry  is  a  military  tribunal  as  well  as  a 
court-martial.’ ’  The  review  of  the  proceedings  of  a 
court-martial,  however,  is  required  by  statutes 
which  are  expressly  limited  in  scope  to  courts-martial ; 
the  latter,  alone  among  military  bodies,  having 
functions  that  are  completely  judicial  (Br.  100-102). 

It  is  true  that  the  procedure  of  courts  of  inquiry 
is  almost  the  same  as  that  of  courts-martial  and 
that  in  gaining  information,  it  has  a  good  part 
of  the  powers  of  courts-martial.  It  is,  however, 
not  a  tribunal  in  the  sense  that  its  acts  are  judi¬ 
cial,  or  even  quasi  judicial  acts  and  it  is  not  a  tri¬ 
bunal  in  any  important  sense  or  in  any  such  sense 
as  that  attributed  to  it  by  appellees. 

Winthrop,  appellees’  favorite  authority,  says: 

“  The  court  of  inquiry,  so  called,  is  really  not 
a  court  at  all.  .  .  .  Its  proceedings  are 

not  a  trial,  nor  is  its  opinion  (when  it  expresses 


one)  a  judgment.  It  does  not  administer 
justice  and  is  not  sworn  to  do  so,  but  simply 
to  examine  and  inquire.  It  is  thus  not  a 
Court,  but  rather  a  Board  ...  of  in¬ 
vest  igat  ion/ , 

Military  Law  and  Precedents,  p.  797. 

Winthrop  quotes  (p.  797)  the  following  very  accu¬ 
rate  definition  of  the  nature  of  a  court  of  inquiry: 

“A  court  of  inquiry  has  no  judicial  power 
and  is,  in  strictness,  not  a  court  at  all,  but  an 
assembly  of  persons  directed  by  the  command¬ 
ing  officer  to  collect  evidence  with  respect  to 
a  transaction  into  which  he  cannot  conven¬ 
iently  himself  make  inquiry.” 

British  Rules  of  Procedure,  123(D). 

So,  too,  the  Judge  Advocate  General  (1912  Digest 
Ops.  p.  178)  says  that  a  Court  of  inquiry  is  not  a  court, 
but  rather  a  board. 

The  matter  should,  however,  be  deemed  set  at  rest 
by  the  assertion  of  the  Manual  for  Courts  Martial 
par.  461  already  quoted  (Br.  287),  which,  being  an 
Army  regulation  promulgated  as  such  by  President 
Wilson  (Executive  Order  of  17  December  1920), 
pursuant  to  the  authority  conferred  upon  him  by 
Congress  in  Article  of  War  38,  has  the  force  of  law 
(see  In  re  Brodiey  128  Fed  665,  669). 

Appellees’  brief,  pp.  12,  13,  14,  17,  says: 

“  Congress  ....  provided  expressly  for  a 
revision  by  the  President’ ’  (p.  12)  .  .  .  “Why 
should  the  statute  give  him  the  power  to  revise, 
without  imposing  the  duty  to  do  so”  (p.  13)  . . . 
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“Manifestly,  therefore,  the  statute  contem¬ 
plates  a  revision  by  the  President  of  the 
proceedings  of  the  final  classification  board  in 
each  case”  (p.  14)  ...  “There  can  be  no  dis¬ 
tinction  in  principle  between  the  word  ‘  re¬ 
view  9  as  used  in  respect  of  court-martial  pro¬ 
ceedings  and  the  word  ‘ revision’  used  in  con¬ 
nection  with  proceedings  of  the  classification 
board”  (p.  17). 

These  remarkable  assertions  and  arguments  are 
erroneous  in  every  particular. 

“Review”  and  “revision,”  as  applied  to  court- 
martial  proceedings,  are  words,  each  of  which  has  a 
recognized  meaning;  but  these  meanings  are  wholly 
different  from  each  other.  “Review”  is  the  act  of 
the  convening  authority  of  a  court-martial  in  ap¬ 
proving,  wholly  or  in  part,  or  in  disapproving  the 
action  of  the  court-martial  (Manual  for  Courts  Mar¬ 
tial,  pars.  369,  377);  whereas  “revision”  is  the  second 
consideration  of  a  case  by  the  court-martial,  upon 
its  being  reopened  upon  the  order  of  the  convening 
authority  or  otherwise  (Manual  for  Courts  Martial, 
pars.  352,  357). 

The  assertion  that  the  statute  commands  a  Presi¬ 
dential  revision  of  the  elimination  proceedings  under 
section  24  b  in  each  case  is  erroneous  in  two  ways,  viz: 
in  truth  and  fact,  the  statute  says  plainly  (1)  that  in 
some  cases,  there  is  to  be  no  revision  by  anyone,  but 
that  the  finding  of  the  classification  board,  made  upon 
its  reconsideration  of  the  case  following  the  investi¬ 
gation  and  hearing  in  the  court  of  inquiry,  shall  be 
final ,  and  (2)  that  in  those  particular  cases  in  which 


revision  is  had,  it  is  not  to  be  a  revision  by  the  Presi¬ 
dent,  but  a  revision  upon  the  President's  order. 

(1)  That  revision  is  not  to  be  had  always,  but  may 
be  had  in  a  certain  contingency,  which  contingency 
may  or  may  not  happen,  is  clearly  expressed  in  sen¬ 
tence  5  of  section  24  b  (Br.  12):  for  Congress  says 
that  “the  finding  of  such  classification  board"  (made 
after  hearing  in  the  court  of  inquiry)  “  shall  be  final 
and  not  subject  to  further  revision ,  except  upon  the  order 
of  the  President.  The  result  primarily  contemplated 
is  finality  and  no  revision  other  than  the  review  which 
the  final  classification  board  always  bestows  upon  the 
proceedings  of  the  court  of  inquiry  (Br.  54-75, 
especially  67).  The  contingency,  the  happening  of 
which  will  create  a  different  situation  and  will  oc¬ 
casion  or  cause  further  revision  is  mentioned  or 
described  by  Congress  in  the  usual  form,  viz,  by  the 
use  of  a  phrase  beginning  with  the  word  “except." 
That  contingency  is  the  giving  of  a  presidential  order. 

In  saying,  in  effect,  that  the  President  may  order  a 
revision,  Congress  manifestly  has  not  said  that  he  must 
order  one.  Had  it,  in  fact,  done  the  latter,  it  would 
have  prevented  the  finding  of  the  classification  board, 
made  upon  its  regular  reconsideration  of  the  record, 
with  the  proceedings  of  the  court  of  inquiry  added 
to  such  record,  from  ever  being  final.  Much  less  has 
Congress  said  that  the  President  must  in  every  case 
himself  do  the  revising.  The  situation  which  Con¬ 
gress  has  created  is  one  in  which  the  President,  per¬ 
sonally  or  by  proxy,  (a)  may  affirmatively  approve 
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the  classification  proceedings,  (b)  may  order  a  re¬ 
vision  of  them  or  (c)  may,  by  inaction,  permit  the 
finding  of  the  classification  board  to  become  final 
without  affirmative  approval ;  a  course  that  would  be 
entirely  appropriate  in  any  case  in  which,  from  a  par¬ 
tial  examination  of  the  elimination  record  or  from 
reliable  information  outside  the  record,  it  appeared 
to  the  President  or  to  the  person  who  should  be  exer¬ 
cising  supervision  over  such  proceedings  on  behalf  of 
the  President,  that  further  examination  or  any  ex¬ 
amination  of  the  record  was  not  needed  in  order  to 
conclude  that  the  case  was  not  one  meriting  Presi¬ 
dential  interposition.  As  to  the  system  which  ought 
to  be  established  and  the  one  which  actually  was  es¬ 
tablished  to  enable  the  President  justly  to  exercise 
the  power  or  privilege  of  ordering  a  revision,  con¬ 
ferred  upon  him  by  Congress  in  section  24b,  see  Br. 
73,  74,  75. 

But  why,  it  is  asked,  was  the  President  mentioned 
at  all  in  section  24b,  if  Congress  did  not  intend  to 
cast  upon  him  any  duty  in  the  matter  of  revising  or 
ordering  revision?  The  answer  is  simple.  Congress 
wisely  saw  that  discipline  and  good  administration 
in  the  Army  would  be  hampered  if  officers,  classified 
in  class  B  by  the  final  classification  board,  could 
induce,  or  even  if  they  were  permitted  to  try  to 
induce  the  court  of  inquiry  or  the  classification 
board  to  reopen  their  cases  and  grant  renewed  con¬ 
sideration  or,  as  it  is  frequently  called  in  military 
phraseology,  “revision.”  Congress  therefore  ex¬ 
pressly  prohibited  reopening  or  revision  in  virtue  of 
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any  power  conferred  upon  either  of  these  bodies 
and  Congress  expressly  made  the  action  of  the 
classification  board  "final.”  But  if,  in  drafting  the 
language  of  the  section,  Congress  had  stopped  at 
this  point,  the  text  of  the  statute  would  probably 
have  been  deemed  to  prevent  even  the  President 
from  interposing  and  bringing  about  further  consider¬ 
ation  so  as  to  cure  some  manifest  or  important  error, 
which  might  happen  to  be  brought  to  his  notice. 
Hence  the  reason  for  the  statutory  exception,  ex¬ 
pressed  in  the  last  seven  words  of  sentence  5  of  the 
section  (Br.  12).  This  exception  was  probably 
necessary  in  order  to  make  it  clear  that  the  power 
and  authority  of  the  classification  board  were  not 
intended  to  be  superior  to  that  of  the  President;  in 
any  event,  the  exception,  expressed  in  the  seven 
statutory  words  referred  to,  was  wise  ex  major e 
cautela. 

(2)  Congress  clearly  did  not  contemplate  a  per¬ 
sonal  revision  by  the  President  when,  in  section  24b, 
it  authorized  him  to  order  one.  Congress  could 
scarcely  have  considered  the  possibility  of  the  Presi¬ 
dent’s  giving  orders  to  himself.  Who,  then,  was 
intended  to  perform  the  revision,  when  the  President 
saw  fit  to  “ order”  revision? 

“Revision”  as  that  word  is  used  by  military  men 
means  primarily  a  second  examination  or  considera¬ 
tion  of  a  cause,  controversy  or  question  by  the  same 
officer,  board  or  body,  by  whom  or  by  which  such 
cause,  controversy  or  question  has  previously  been 
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examined  or  considered.  The  word  is  more  particu¬ 
larly  applicable  to  a  second  consideration  of  a  cause 
by  a  court-martial 

Duane,  Military  Dictionary  (1810)  p.  600. 

Wilhelm,  Military  Dictionary  and  Gazetteer 
(1881)  p.  487. 

Farlow,  Dictionary  of  Military  Terms  (1918) 
p.  512. 

or  by  a  court  of  inquiry. 

When  Congress,  in  the  Act  of  June  4,  1920,  created 
classification  boards  and  honest  and  faithful  boards, 
it  had  no  closer  analogy  to  take  as  a  model  for  these 
bodies  than  the  mustering-out  boards  of  the  Act  of 
July  15,  1870  (16  Stat.  318)  and  the  retiring  boards 
and  discharging  boards  of  the  Act  of  October  1,  1890 
(26  Stat.  562,  27  Stat.  276).  But  when  Congress  had 
recourse  to  courts  of  inquiry,  it  adopted  bodily  and 
completely  a  familiar  institution  of  the  Army,  mak¬ 
ing  no  change  whatever  in  it,  except  to  require  an 
investigation  for  the  benefit  of,  and  a  report  to  the 
final  classification  board,  instead  of  the  convening 
authority.  Congress  may  therefore  be  credited  with 
looking  into  the  practice  of  courts  of  inquiry.  That 
practice,  during  the  period  when  the  Act  of  June  4, 
1920,  was  being  formulated,  was  governed  by  the 
then-existing  Articles  of  War  and  bv  the  August  1, 
1918  edition  of  the  Manual  for  Courts  Martial.  Par¬ 
agraph  471  (pp.  291,  292)  thereof  reads  as  follows: 

“If  not  satisfied  with  the  investigation,  or 
with  the  report  or  opinion,  the  reviewing 
authority  may  reassemble  the  court”  (of  in- 
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quiry)  “in  the  same  manner  as  a  court- 
martial,  and  return  the  proceedings  with 
direction  either  to  have  the  investigation 
pursued  further  and  completed,  or  the  report 
of  the  facts  made  more  detailed  and  compre¬ 
hensive,  or  the  opinion  expressed  in  terms 
more  definite  and  unequivocal  or  more  re¬ 
sponsive  to  the  original  instructions,  or  to 
correct  or  supply  some  other  error  or  defect. 
The  inquiry  not  being  a  trial,  but  an  investi¬ 
gation  merely ,  the  court  may  properly  be 
required,  upon  revision ,  to  reexamine  wit¬ 
nesses  or  to  take  entirely  new  testimony,  or 
it  may  do  so  of  its  own  motion  without 
orders  in  connection  with  the  revision.  (Win- 
throp,  p.  819.)  ” 

Reference  to  the  passsage  of  Winthrop’s  Military 
Law  and  Precedents  referred  to  in  the  Manual  re¬ 
veals  the  fact  that  paragraph  471  of  the  Manual  is 
copied  verbatim  from  Winthrop,  as  is  also  the  cor¬ 
responding  paragraph  of  the  1921  edition  of  the 
Manual  (par.  471,  p.  473). 

“Revision”  in  a  court-martial  proceeding  in¬ 
volves  a  second  consideration  of  the  case  by  the 
same  court;  but  unlike  revision  in  a  court  of  in¬ 
quiry,  no  further  testimony  is  taken. 

1918  Manual  for  Courts  Martial,  pars.  352, 
357,  pp.  172,,  177,  363. 

1921  Manual  for  Courts  Martial,  pars.  352, 
357,  364,  pp.  289,  300,  627. 

It  is  fairly  to  be  concluded,  therefore,  that  the 
“revision”  which  Congress  authorized  the  President 
to  order,  in  certain  cases,  when  he  thought  fit,  was  a 
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reopening  of  the  ease  in  the  court  of  inquiry  or  in 
the  final  classification  board  and  a  rehearing  or  recon¬ 
sideration  of  the  cause  by  one  or  both  of  these  bodies 
in  conformity  with  the  methods  which  it  pursues 
when  a  case  is  before  it  for  the  first  time. 

Appellees’  brief,  p.  13.  Appellees  assert  that,  ac¬ 
cording  to  the  Baker  answers,  the  President  assumed 
that  the  statute  imposed  upon  him  the  duty  of  revis¬ 
ing  the  classification  proceedings  in  all  cases  and  that 
he  delegated  this  duty  to  the  Secretary.  Appellees 
also  argue  that  the  contrary  allegations  in  the  pro¬ 
posed  Weeks  answers  involve  merely  the  mistake  of 
one  who  has  no  actual  knowledge  of  the  fac  ts. 

The  Baker  answers  take  no  such  position  as 
appellees  assert.  These  answers  allege  in  effect  that 
the  President  directed  the  Secretary  to  do  anything  in 
connection  with  elimination  proceedings  which  would 
have  been  required  of  the  President  or  which  it 
would  have  been  right  and  proper  for  the  President 
to  do  (Br.  70,  71).  Indeed,  the  very  extract  quoted 
by  appellees  (p.  13)  is  at  war  with  appellees’  assertion. 
The  extract,  instead  of  saying  that  the  President 
directed  the  Secretary  to  revise  the  proceedings  in 
even’  case,  alleges  expressly  that,  in  addition  to  revis¬ 
ing,  the  action  of  the  Secretary  may  be  not  only  by 
way  of  approval,  but  it  may  be  “otherwise.”  The 
last  word,  of  course,  opens  the  door  wTide,  so  as  to  per¬ 
mit  any  course  deemed  proper  by  the  Secretary 
(Br.  70-74). 


The  real  situation,  however,  (although  not  mis¬ 
stated  by  the  Baker  answers)  is  best  understood  by 
the  more  detailed  allegations  of  the  proposed  Weeks 
answers  (Br.  74,  75),  which  latter  answers,  Mr.  Baker 
would  have  supported  in  every  particular  by  his 
testimony,  if  testimony  had  been  permitted  (affidavit 
par.  3:  Creary,  rec.  p.  45;  French,  rec.  p.  43). 

Appellees’  brief  p.  13:  bringing  the  action  of  the 
classification  board  to  the  President’s  attention. 
See  Br.  73-75. 

Appellees’  brief,  pp.  14,  16:  Appellees  assert 
boldly  that  classification  proceedings  are  judicial  in 
character  (p.  14)  and  that  the  power  to  determine 
whether  an  officer  shall  be  retained,  retired  or  dis¬ 
charged  (p.  16)  or  to  affirm  or  reverse  the  finding 
of  the  classification  board  (p.  17)  can  not  be  other 
than  judicial.  In  support  of  these  assertions,  con¬ 
trary  to  the  decisive  weight  of  judicial  and  other 
authority  as  to  the  test  of  what  is  properly  to  be 
regarded  as  “  judicial”  (Br.  83-115),  appellees  adduce 
no  reasoning  or  argument  and  cite  no  authority. 
Nor  do  appellees  even  attempt  to  give  a  test  of  their 
own,  as  to  what  is  “judicial.”  No  proceeding  by 
administrative  officers  is  judicial  or  quasi-judicial, 
unless,  in  such  proceeding,  rights  of  life,  liberty  or 
property  are  at  stake.  Proceedings  under  section 
24b  are  neither  judicial,  nor  quasi-judicial,  since  the 
tenure  of  military  office  (described  in  the  officer’s 
commission  as  continuing  “  in  force  during  the 
pleasure  of  the  President,”  Br.  115,  59)  is  not  a 
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property  right  or  a  right  in  respect  of  which  an 
officer  is  entitled  to  “due  process  of  law. ”  In  their 
essential  nature,  therefore,  removal  proceedings,  in 
general,  are  administrative  and  not  even  quasi¬ 
judicial. 

2  Dillon,  Munic.  Corp.  (5th  Ed.)  786,  sec. 

467. 

Appellees’  brief  p.  16.  The  statement  that  ap¬ 
pellant  has  failed  to  cite  a  single  case  supporting  the 
view  that  judicial  power  may  be  delegated  is,  indeed, 
surprising.  The  judicial  power  exercised  by  ad¬ 
ministrative  officers  is  always,  except  in  rare  and 
extraordinary  cases  such  as  cases  of  courts-martial, 
of  the  sort  known  as  quasi-judicial.  This  sort  of 
judicial  power  is  regularly  delegable,  unless  a  con¬ 
trary  legislative  intent  is  affirmatively  expressed  or 
implied.  In  support  of  the  delegability  of  quasi¬ 
judicial  powers,  appellant  has  cited  not  only  United 
States  v.  C.  M.  &  St.  P.  Railway ,  218  U.  S.  233,  242, 
243  (Br.  133-146),  but  also  (Br.  156)  six  other 
decisions  of  federal  courts.  In  view  of  the  wealth  of 
controlling  federal  precedents,  it  was  deemed  un¬ 
necessary  to  cite  decisions  of  the  state  courts  to  this 
effect. 

Appellees’  brief  in  this  Court  cites  no  case  denying 
the  delegability  of  quasi-judicial  powers  and  none 
was  cited  in  the  lower  court.  Upon  the  oral  argu¬ 
ment,  however,  appellees  cited  Wedderburn  v.  Bliss , 
12  App.  D.  C.  485,  501,  in  which  Mr.  Justice  Morris, 
purely  by  way  of  dictum ,  doubted  whether  the 
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Secretary  of  the  Interior  could  delegate  his  statutory 
duty  to  review  a  decision  of  the  Commissioner  of 
Patents  upon  the  disbarment  of  a  patent  attorney. 
This  dictum,  however,  is  not  helpful  to  appellees,  in 
view  of  the  later  actual  decision  of  this  Court  in 
Stapleton  v.  Duell,  17  App.  D.  C.  575,  583  (Br.  126, 
127),  in  which  Mr.  Justice  Morris  and  Mr.  Justice 
Shepard  concurred  in  the  opinion  of  Chief  Justice 
Alvey. 

Power  to  act  in  the  elimination  of  officers  under 
section  24b  is,  however,  not  judicial,  but  is  similar, 
in  nature,  to  the  power  to  remove  or  appoint  officers 
in  general.  Such  power  is  delegable,  in  the  absence 
of  a  clearly  expressed  or  implied  legislative  intent. 
To  this  effect  were  cited  (Br.  156,  157): 

Porter  v.  Coble ,  246  Fed.  244,  249. 

U.  S.  v.  Warfield ,  170  Fed.  43,  45. 

Appellees’  brief,  p.  16,  contains  the  amazing  state¬ 
ment  that,  according  to  appellees’  understanding, 
appellant  does  not  contend  (at  least  not  “very 
vigorously”)  that  the  statute  does  not  impose  the 
duty  of  revision  upon  the  President,  but  relies, 
instead,  upon  the  proposition  that  this  statutory 
duty  may  be  delegated.  Throughout  appellant’s 
entire  brief  and  argument,  the  only  point  which 
appellant  has  sought  to  stress,  to  the  exclusion,  if 
need  be,  of  every  other  point,  is  the  proposition 
that  the  statute  imposes  no  duty  of  “revision” 
upon  the  President,  and  no  duty  of  taking  any 
action  or  making  any  determination  in  respect  of 
the  classification  proceedings. 
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Indeed,  appellant  asserted  unequivocally  (Br.  80) 
that  the  controlling  proposition  in  these  cases  is 
that  “the  elimination  section  of  the  reorganization 
act  does  not  purport  to  require,  and,  properly  con¬ 
strued,  it  does  not  require  any  presidential  (or  other) 
review  of  the  action  of  the  final  classification  board” 
and  that  the  issue  of  delegability  had  been  considered 
by  the  lower  court  only  through  its  having  “been 
misled  by  relators’  (successful)  efforts  through  nu¬ 
merous  averments  of  the  petitions  and  through  par. 
9  of  the  ‘points’  annexed  to  the  demurrers 
.  .  .  to  inject  the  question  into  these  cases.” 

If,  in  Point  A  (Br.  54-75),  the  argument  stated  in 
these  22  pages,  solely  as  to  whether  the  statutory 
duty,  asserted  by  appellees,  exists,  is  not  “  very 
vigorous,”  it  is  because  appellant’s  counsel  have  not 
had  the  skill  or  the  understanding  to  make  it  so. 

Appellees’  brief  p.  17.  Appellant’s  attitude  is 
characterized  as  an  attempt  to  justify  delegation  as 
a  “rule  of  convenience.”  This  is  a  complete  mis¬ 
conception.  Appellant  simply  asks  that  if  (contrary 
to  appellant’s  principal  contention)  section  24  b  is 
regarded  as  creating  a  Presidential  duty  to  review 
classification  proceedings,  this  Court  shall  declare  it 
to  be  consistent  with  the  statutory  intent  of  Con- 
gress  that  this  duty  may  be  delegated  to  the  Secre¬ 
tary  of  War.  The  view  of  the  statutory  intent  just 
stated  is  deemed  the  correct  one  primarily  for  two 
reasons:  (1)  the  impossibility  or  difficulty,  on  the 
part  of  the  President,  of  his  performing  personally 
all  of  the  duties  expressly  cast  upon  him  by  statute 
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and  (2)  the  creation  by  Congress  of  inferior  offices, 
to  the  incumbents  whereof,  such  delegation  would  be 
appropriate. 

(1)  The  consideration  first  stated  is  a  mere  aid 
for  ascertaining  the  legislative  intent  and  is  not 
what  is  usually  described  as  a  “  rule  of  convenience.” 
It  is  a  legitimate  consideration  to  be  resorted  to  by 
this  Court  in  interpreting  the  statute.  Considera¬ 
tions  of  this  nature  have  regularly  influenced  our 
highest  courts. 

An  argument  of  this  nature  was  made  by  the 
Attorney  General  of  the  United  States  in  Williams  v. 
U.  S.f  1  How.  290,  292  (Br.  119)  and  was  unani¬ 
mously  approved  by  our  highest  court.  The  statute, 
there  involved,  authorized  a  certain  act  by  an  inferior 
officer,  if  it  were  done  “  under  the  especial  direction 
of  the  President  of  the  United  States”  and  the  sole 
question  was  whether  the  especial  direction  of  the 
Secretary  of  the  Treasury  was  an  effective  and  valid 
substitute  for  the  direction  of  the  President.  The 
court  founded  its  affirmative  answer  to  this  question 
upon  two  reasons:  (a)  that  for  the  President  “to 
perform  in  person  the  numerous  details  incident  to 
services  which,  nevertheless,  he  is,  in  a  correct 
sense,  by  the  Constitution  and  laws,  required  to 
perform  *  *  *  is  impracticable — nay  impossi¬ 
ble”  (1  How.  at  297)  and  (b)  that,  even  if  this  “were 
practicable,  it  would  be  to  absorb  the  duties  and 
responsibilities  of  the  various  departments  of  the 
government  in  the  personal  action  of  one  chief 
executive  officer”  (1  How.  at  297i 
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The  fact  that  the  President  is  always  overburdened 
by  the  duties  expressly  cast  upon  him  by  the  Consti¬ 
tution  and  by  statute  has  regularly  been  recognized, 
without  allegation  or  proof,  by  every  court;  but  the 
analogous  fact  has  not  received  like  recognition,  in 
respect  of  officers  inferior  to  the  one  chief  executive 
of  the  nation.  An  officer,  other  than  the  President, 
will  therefore  often  be  denied  the  right  to  delegate 
duties  expressly  cast  upon  him  by  statute,  even 
where  the  same  identical  statutory  language,  if  the 
duty  were  expressly  cast  upon  the  President,  would 
be  construed  as  permitting  delegation. 

Northern  Pac.  Ry.  v.  Mitchell,  208  Fed.  469, 
472,  473. 

Despite  this  distinction,  an  officer  will  ordinarily 
be  permitted  to  delegate  to  his  statutory  assistant  a 
duty  expressly  cast  upon  the  former  by  statute;  the 
mere  creation  of  the  office  of  assistant  being  regarded, 
without  allegation  or  proof,  as  indicating  that  the 
principal  officer  was  overburdened.  Thus,  in  view  of 
the  creation  of  the  office  of  Assistant  Surgeon-General, 
our  highest  court  felt  itself  justified  in  upholding  the 
delegation  to  him  of  the  statutory  duties  of  the 
Surgeon  General  on  the  (unalleged  and  unproved) 
ground  that  “it  is  impossible  for  a  single  individual 
to  perform  in  person  all  the  duties  imposed  on  him 
by  his  office”  Parish  v.  United  States,  100  U.  S.  500, 
504.  In  like  manner,  the  right  of  the  head  of  a  de¬ 
partment  to  delegate  the  power  expressly  cast  upon 
him  by  statute  of  compelling  manufacturers,  against 
their  will,  to  produce  goods  for  the  Government  was 
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upheld  by  the  Circuit  Court  of  Appeals  in  Roxford 
Knitting  Co.  v.  Moore ,  265  Fed.  177,  190  (cert.  den. 
253  U.  S.  498)  on  the  express  ground  that  “  it  is  im¬ 
possible  that  each  head  of  a  department  should  per¬ 
form  in  person  all  the  business  of  his  department.” 

Appellant's  argument  is  founded  upon  the  fact,  well 
known  to  every  child  in  the  land  and  of  course  known 
judicially  to  this  Court,  that  the  President  is  over¬ 
burdened  by  his  constitutional  and  statutory  duties. 
It  is  by  no  means  of  the  essence  of  the  argument  that 
the  additional  statutory  duties  (if  such,  there  are) 
would  involve  a  large,  or  a  substantial  increase  in  his 
labors,  if  he  could  not  delegate  them.  It  may  not 
be  improper,  however,  in  respect  of  the  volume  of  the 
proceedings  under  section  24  b,  to  say  that  the  first 
provisional  classification  board  appointed  under  sen¬ 
tence  1  of  section  24  b  (Br.  11)  classified  384  officers 
in  class  B  and  that  the  384  elimination  proceedings, 
consequent  thereon,  have  thus  far  been  disposed  of 
in  the  following  manner : 

Changed  to  Class  A  by  final  classification  board  without 

“further  revision ” .  248 

Changed  to  class  A  (both  prior,  and  subsequent  to 
Justice  McCoy’s  decision)  after  Presidential  interven¬ 
tion  or  intervention  of  authority  superior  to  final 


classification  board .  19 

Classification  in  class  B  found  to  have  been  due  to  neg¬ 
lect,  misconduct  or  avoidable  habits  and  officer  dis¬ 
charged  .  24 

Classification  in  class  B  found  to  have  been  not  so  due 
and  officer  either  retired  (43)  or  honorably  discharged 

with  pay  (32) .  75 

Cases  not  yet  finally  disposed  of .  18 


Provisionally  classified  in  class  B . 384 
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In  practically  all  of  these  cases,  the  proceedings 
have  been  extremely  voluminous. 

If  the  statements  made  in  the  lower  half  of  page 
17  of  appellees’  brief  and  at  the  top  of  page  18  are 
intended  as  an  assertion  of  the  proposition  that  it  is 
practicable  for  the  President  personally  to  study  or 
examine  all  the  classification  proceedings  or  to  ex¬ 
ercise  his  personal  judgment  as  to  what  is  the  right 
conclusion  in  respect  thereof  and  that  this  is  shown 
by  his  having  actually  done  so  since  the  decision  of 
the'  lower  court  herein,  the  assertion  and  the  argu¬ 
ment  founded  upon  it  are  erroneous,  misleading  and 
improper.  It  always  was,  and  has  continued  unin¬ 
terruptedly  to  be  utterly  impossible  for  the  President 
to  perform,  and  he  has  not  performed  any  such  task. 

(2)  The  statutory  creation  of  an  office,  the  incum¬ 
bent  of  which  would  appropriately  be  the  recipient 
of  delegated  power,  was  an  important  factor  in  up¬ 
holding  the  right  to  delegate  the  power  in  Parish  v. 
U.  S.  supra  and  especially  in  the  decision  of  this 
Court  in  Stapleton  v.  Duell ,  17  App.  D.  C.  575,  582. 
The  statutory  duties  of  the  Assistant  Commissioner 
of  Patents,  to  whom,  as  this  Court  held,  the  Com¬ 
missioner  validly  delegated  his  quasi- judicial  power 
of  passing  upon  the  property  rights  of  inventors, 
were  thus  defined  in  the  Appropriation  Act  of  July 
11,  1890  (26  Stat.  228,  259):  the  assistant  commis¬ 
sioner  “  shall  perform  such  duties  pertaining  to  the 
office  of  Commissioner  as  may  be  assigned  to  him  by 
the  Commissioner.” 
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In  appellants  brief  (Br.  127,  129),  it  was  pointed 
out  that  the  relation  between  the  duties  of  the  Sec¬ 
retary  of  War  and  those  of  the  President,  as  regards 
the  control  of  the  military  forces  was  precisely  the 
same  as  the  relation  between  the  duties  of  the  Assist¬ 
ant  Commissioner  and  those  of  the  Commissioner  of 
Patents,  as  regards  Patent  Office  affairs  (involved  in 
Stapleton  v.  Duell ,  17  App.  D.  C.  575) ;  and  the  same 
as  the  relation  between  the  duties  of  the  Assistant 
Secretary  of  the  Treasury  and  those  of  the  Secretary 
(held  delegable  by  the  latter  in  John  Shillito  Co.  v. 
My Clung y  51  Fed.  868,  871).  Indeed,  it  was  inti¬ 
mated  (Br.  127,  128)  that,  under  Runkle  v.  United 
States ,  122  U.  S.  543,  557,  the  actual  and  legal 
situation  is  the  same  as  if  the  Secretary  of  War 
(R.  S.  216),  the  Secretary  of  the  Navy,  the  Secretary 
of  State  (R.  S.  202)  and  the  Secretary  of  the  Treasury 
(R.  S.  248)  had  been,  by  statute,  designated  as  the 
Assistant  President  for  Military  Affairs,  the  Assistant 
President  for  Naval  Affairs  ( McGowan  v.  Moody ,  22 
App.  D.  C.  148,  164),  the  Assistant  President  for 
Foreign  Affairs  and  the  Assistant  President  for 
Financial  Affairs. 

It  was  also  noted  that  the  duties  of  the  Secretary 
of  War  towards  the  President  are  defined  in  almost 
identical  statutory  language  as  the  language  quoted 
above  defining  the  duties  of  the  Assistant  Commis¬ 
sioner  of  Patents  towards  the  Commissioner;  and  the 
language  of  R.  S.  216,  in  respect  of  the  former  was 
quoted  (Br.  127)  so  far  as  deemed  pertinent  to  the 
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proposition  asserted.  Appellees'  counsel  argue,  how¬ 
ever,  that  we  have  not  been  entirely  fair  with  the 
Court,  because  our  omissions  (indicated,  of  course, 
by  asterisks,  Br.  127)  prevented  all  of  the  significant 
statutory  language  from  being  brought  to  the  atten¬ 
tion  of  the  Court.  Following  is  the  complete  text  of 
the  section,  with  the  statutory  words  that  were 
formerly  omitted  (Br.  127)  now  italicized: 

“Sec.  216.  The  Secretary  of  War  shall  per¬ 
form  such  duties  as  shall  from  time  to  time  be 
enjoined  on  or  intrusted  to  him  by  the  Presi¬ 
dent  relative  to  military  commissions ,  the 
military  forces,  the  ivarlike  stores  of  the  United 
States ,  or  to  other  matters  respecting  military 
affairs;  and  he  shall  conduct  the  business  of 
the  Department  in  such  manner  as  the 

President  shall  direct." 

The  italicized  words  (previously  omitted  from  our 
quotation)  still  seem  to  us  to  be  of  no  consequence  in 
respect  of  the  issues  in  the  Creary  and  French  cases. 
There  is,  of  course,  no  question  here  as  to  “warlike 
stores."  There  is  question  as  to  the  tenure  of 

military  office,  but  none  as  to  the  evidence  thereof, 
i.  e.  “military  commissions,"  which,  under  R.  S.  216 
(O’Shea  v.  United  States ,  28  Ct.  Cls.  392,  400),  the 
President  may  require  the  Secretary  of  War  to 

cause  to  be  prepared  and  to  be  issued.  But  if 

“military  commissions"  related  to  the  right  to  hold 
military  office,  instead  of  to  the  evidence  thereof,  the 
inclusion  by  Congress  of  the  words  “military  com¬ 
missions"  in  R.  S.  216  would  be  very  helpful,  indeed. 


33 


to  appellant’s  argument  on  the  subject  of  delegation 
of  the  President’s  powers.  Nevertheless,  appellant 
did  not  feel,  and  does  not  feel  that,  in  all  sincerity 
and  fairness,  any  just  argument  can  be  based  on  these 
two  words  in  R.  S.  216,  however  advantageous  to 
appellant,  such  argument,  if  legitimate,  would  be. 

Appellees’  brief,  p.  18.  It  is  asserted  that  the  Sec¬ 
retary  of  War  never  read  or  considered  the  proceed¬ 
ings  in  the  French  case.  This  appears  to  be  a  highly 
technical  and  unmeritorious  criticism  of  (not  to  call  it 
a  quibble)  upon  the  words  used  in  the  Baker  answers. 
The  allegations  were  that  Mr.  Baker  signed  “Ap¬ 
proved,  Baker,  Secretary  of  War”  at  the  foot  of  the 
classification  proceedings  (French  rec.  p.  13  fol.  20), 
that  he  signed  the  French  retirement  order,  with  its 
recitals  concerning  the  findings  as  to  classification 
and  as  to  the  cause  thereof,  and  that  he  ordered  the 
issuing  of  the  corresponding  military  order  by  the 
Chief  of  Staff  (Exh.  6  and  7,  French  rec.  pp.  20,  13). 
Each  one  of  these  three  acts  would,  if  unexplained, 
imply  personal  consideration;  but  they  are  not 
unexplained.  They  are  alleged  in  connection  with 
the  statement  that  these  acts  of  the  Secretary  were 
done  pursuant  to  the  President’s  direction  that  the 
Secretary,  in  respect  of  approval,  revision,  or  any 
other  course,  should  do  what  “appeared  to  him  to  be 
right  and  proper”  in  view  of  “the  circumstances 
shown  by  the  record  in  each  case”  (French  rec.  p.  13). 
That  he  complied  with  the  President’s  direction  and 
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and  faithful  board/ 7  No  precedents  of  this  nature  are 
cited  by  appellees,  nor  is  the  controlling  principle 
discussed.  The  latter  was,  however,  discussed  by  ap¬ 
pellant  (Br.  167-186). 

Col.  Creary  does  not  bring  himself  within  the  gen¬ 
eral  rule  recognized  in  Kalbfus  v.  Siddons ,  42  App 
D.  C.  310,  312,  318,  because: 

(a)  His  office  was  not  for  a  fixed  period,  but  during 
the  pleasure  of  the  President  and  his  tenure  of  office 
was  the  “ frailest  known  to  the  law”  (Br.  169,  170) 

Reagan  v.  United  States  182  U.  S.  419,  425 
Street  v.  U.  S.  24  Ct.  Cls.  230,  247 
Reaves  v.  Ainsworth  219  U.  S.  296,  306 
Mechem,  Public  Officers,  sec.  454,  p.  287 

(b)  It  is  to  be  presumed  that  the  preexisting  right 
of  removal  of  Army  officers  without  a  hearing 

Blake  v.  United  States  103  U.  S.  227,  231 
Reaves  v.  Ainsworth  219  U.  S.  296,  306 

has  been  continued  unmodified,  unless  such  right  be 
taken  away  or  curtailed  by  Congress  in  “  very  clear 
and  explicit  language.  It  should  not  be  held  to  be 
taken  away  by  mere  inference  or  implication”  (to 
borrow  the  words  of  Peckham,  J.,  in  Shurtleff  v.  U.  S. 
infra). 

Shurtleff  v.  United  States ,  189  U.  S.  311, 
314,  315. 

Reagan  v.  United  Statesf  182  U.  S.  419,  425. 

(c)  The  Congressional  intent  that  there  need  be  no 
hearing  before  the  “ honest  and  faithful  board”  is 
sufficiently  indicated  by  the  express  statutory  re¬ 
quirement  of  a  hearing  before  the  court  of  inquiry 
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and  the  omission  of  the  statute  to  provide  for  any 
other  hearing.  The  expressio  unius  rule  applies. 
(Br.  172-184.) 

Hamilton  v.  Grant ,  14  Wy.  41. 

State  v.  Burke ,  8  Wash.  412. 

Barker  v.  Crandall ,  269  Mo.  44. 

People  v.  Draper ,  124  N.  Y.  Supp.  758. 

Appellees’  brief,  p.  28.  Assertion  that  never  before, 
could  an  officer  or  soldier  be  discharged  for  miscon¬ 
duct,  neglect  or  avoidable  habits  without  a  full  hear¬ 
ing.  The  fact  is  to  the  contrary.  Even  for  a  crime 
or  military  offense,  an  officer  could  be  dismissed  in 
time  of  war  without  a  hearing  (Article  of  War  118); 
and,  in  general,  officers  could  be  discharged  without 
a  hearing  before  June  4,  1920,  except  by  reason  of 
charges  of  crime  or  military  offense  in  time  of  peace 
(A.  W.  118).  For  instance,  under  the  Act  of  Octo¬ 
ber  1,  1890,  officers  could  be  discharged,  without  h 
hearing,  for  physical  disability  other  than  that  con¬ 
tracted  in  line  of  duty. 

Reaves  V.  Ainsworth ,  219  U.  S.  296,  306. 

A  large  proportion  of  the  disability  thus  contracted 
would,  in  the  nature  of  things,  involve  “  neglect,  mis¬ 
conduct  or  avoidable  habits.”  Indeed,  it  may  well  be 
supposed  that  Congress  in  choosing  the  language  of 
section  24b  intended  the  phrase  just  quoted  to  be 
the  substantial  equivalent,  but  in  more  precise  lan¬ 
guage,  of  the  provisions  of  the  Act  of  October  1, 1890. 

Appellees’  brief,  pp.  30,  31.  Apparently  for  the  pur¬ 
pose  of  supporting  their  contention  that  a  hearing  be- 
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fore  the  “ honest  and  faithful  board”  is  necessary, 
appellees  assert  (1)  that  a  military  board  is  “a 
recognized  military  tribunal”  and  (2)  that  a  military 
board  has  all  the  necessary  powers  and  machinery 
for  conducting  a  hearing.  Both  assertions  are  erro¬ 
neous  (Br.  277-280). 

(1)  A  court  of  inquiry  has  virtually  all  the  judicial 
machinery  and  procedure  of  a  court-martial,  so  that 
there  is  a  certain  sense  (a  superficial  one,  to  be  sure)  in 
which  it  may  be  called  a  tribunal.  A  military  board 
on  the  other  hand  is  not  a  tribunal  in  any  proper 
sense  (Davis,  Military  Law,  3rd  Ed.,  p.  225;  Br.  279, 
280).  Far  from  being  “  recognized  ”  as  a  tribunal, 
it  is  excluded  from  the  comprehensive  list  of  military 
tribunals  found  in  the  Manual  for  Courts  Martial,  par. 
3,  in  which  even  a  court  of  inquiry  is  accorded  status 
as  a  military  tribunal. 

(2)  The  machinery  and  procedure  of  military  boards 
is  incorrectly  stated  by  appellees  (brief  p.  30)  in 
matters  that  are  essential  to  their  argument  and  cor¬ 
rectly  stated  in  non-essential  matters.  The  needed 
corrections  are  as  follows: 

(a)  A  military  board  is  without  povver  to  subpoena 
witnesses  or  otherwise  to  compel  their  attendance; 
this  power  having  been  conferred  by  statute  upon  no 
other  military  officers  or  authorities  than  upon  “  every 
trial  judge  advocate  of  a  general  or  special  court 
martial  and  every  summary  court-martial”  (A.  W. 
22,  41  Stat.  791;  Manual  for  Courts  Martial  par.  159) 
and  upon  every  “  court  of  inquiry  and  the  recorder 
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thereof”  (A.  W*  101,  41  Stat.  807;  Manual  for  Courts 
Martial  par.  458).  The  trial  judge  advocates  of 
courts-martial  have  power,  also,  to  issue  warrants 
of  attachment  to  compel  the  attendance  of  witnesses 
by  force  (Manual  for  Courts  Martial,  par.  159,  p.  133; 
par.  168,  pp.  137,  138;  Appendix  20,  p.  654). 

Military  boards  can  secure  the  attendance  of  un¬ 
willing  witnesses  only  by  the  military  order  of  the 
commanding  officer  of  the  military  organization  of 
which  military  witnesses  may  be  members  or  by 
persuading  a  trial  judge  advocate  of  the  propriety  of 
issuing  a  subpoena  or  an  attachment  to  secure  such 
attendance  on  the  part  of  civilian  witnesses. 

When  a  witness  is  duly  subpoenaed  in  the  manner 
above  stated ,  his  failure  to  appear  before  a  military 
tribunal  or  military  board  or  to  testify  before  it  is 
punishable  as  a  misdemeanor  by  the  non-military 
courts  (A.  W.  23,  41  Stat.  791;  Manual  for  Courts 
Martial,  par.  170)  or  as  a  military  offense  against 
A.  W.  96  by  the  military  courts  (Manual  for  Courts 
Martial,  par.  173(c)). 

(f)  A  military  board,  not  being  a  “tribunal” 
even  in  the  loosest  and  broadest  sense  of  the  word 
(Manual  for  Courts  Martial,  par.  3),  is  without  power 
to  “  punish  as  for  contempt  any  person  who  uses  any 
menacing  words,  signs,  or  gestures  in  its  presence, 
or  who  disturbs  its  proceedings  by  any  riot  or  dis¬ 
order”  (A.  W.  32,  41  Stat.  793).  This  power  has 
been  conferred  upon  courts-martial  of  all  grades 
(Manual  for  Courts  Martial,  par.  173);  and,  in  view 
of  the  omission  from  the  present  edition  of  the  Manual 
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of  paragraph  460,  in  which  a  court  of  inquiry  was 
declared  not  to  possess  this  power,  it  seems  probable 
that  the  power  to  punish  for  contempt  of  this  nature 
may  be  deduced  from  paragraph  3  of  the  Manual, 
taken  in  conjunction  with  Article  of  War  32.  No 
military  court  or  body,  from  the  highest  to  the  lowest, 
has  power  to  punish  as  contempt  any  word  or  act 
that  does  not  prevent  or  interfere  with  the  con¬ 
tinuity  of  its  proceedings.  Contempts  before  military 
tribunals,  outside  the  scope  of  A.  W.  32,  if  punish¬ 
able  at  all,  are  punishable  in  separate  proceedings 
as  crimes  or  offenses  and  not  as  contempt  (Manual 
for  Courts  Martial,  par.  173). 

(g)  A  military  board  is  not  required  to  act  in 
conformity  with  the  accepted  rules  of  evidence  or 
with  procedure  that  resembles  judicial  procedure 
(Br.  265-277);  because  it  is  only  military  tribunals 
(Manual  for  Courts  Martial,  par.  3)  that  are  required 
to  adopt  procedure  and  modes  of  proof  to  be  pre¬ 
scribed  by  the  President;  the  latter  to  conform,  so 
far  as  the  President  may  deem  practicable,  with  the 
generally  recognized  rules  of  evidence  (A.  W.  38). 
For  courts-martial,  the  President  has  deemed  it  prac¬ 
ticable  to  require,  and  has  required  the  application 
of  the  common-law  rules  of  evidence  (Manual  for 
Courts  Martial,  pars.  198,  199).  For  courts  of  in¬ 
quiry,  however,  the  President  has  not  yet  deemed  it 
practicable  to  make  any  requirement  as  regards  the 
rules  of  evidence  to  be  recognized  by  them  (Manual 
for  Courts  Martial,  pars.  461  to  472).  Courts  of 
inquiry  are  nevertheless  inclined  to  apply  the  same 
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rules  of  evidence  as  courts-martial.  This  attitude, 
while  not  required  of  them,  is  eminently  proper  in 
view  of  the  provisions  of  Articles  of  War  38  and  101 
(41  Stat.  794,  807). 

When,  therefore,  the  facts,  upon  which  appellees’ 
argument  at  pp.  30,  31  is  based,  are  corrected,  the 
conclusion  to  which  appellees’  argument  leads  is 
found  to  be  the  conclusion  opposite  to  that  which 
appellees  attempt  to  establish .  The  vital  power  and 
essential  machinery  necessary  to  protect  the  interests 
of  officers,  who,  under  section  24b,  are  threatened  with 
involuntary  discharge  or  with  other  unfavorable  action, 
are  possessed  by  courts  of  inquiry  or  are  incident  to 
investigations  by  courts  of  inquiry;  but  they  are  not 
incident  to  proceedings  conducted  by  classification 
boards,  by  “ honest  and  faithful”  boards,  or  by  other 
military  boards.  The  powers,  machinery  and  pro¬ 
cedure  of  courts  of  inquiry,  referred  to  in  the  last 
sentence,  for  want  of  which,  injustice  might  be  done 
to  an  officer  if  his  hearing,  either  on  classification  or 
on  neglect,  misconduct  or  avoidable  habits,  were  had 
before  a  military  board,  include  the  power  to  decide 
what  subpoenas  the  imperilled  officer  is  justly  en¬ 
titled  to  and  to  issue  them  (A.  W.  22,  101;  C.  M.  M. 
159,  458),  the  duty  to  submit  to  proper  challenges  of 
the  members  of  the  investigating  body  interposed  in 
the  interest  of  the  officer  affected  by  the  investiga¬ 
tion  (A.  W.  99;  C.  M.  M.  464),  the  duty  to  permit  the 
officer  affected  to  attend  (C.  M.  M.  462)  and  to  be 
represented  by  counsel  of  his  own  selection  (A.  W.  99; 
C.  M.  M.  463),  the  power  to  protect  its  proceedings 
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against  disturbance  (A.  W.  32),  the  duty  to  permit 
examination  and  cross-examination  of  witnesses  in 
the  interest  of  the  officer  affected  (A.  W.  101;  C.  M. 
M.  467)  and  the  ordinary  practice  of  applying  the 
recognized  rules  of  evidence.  If  it  be  true  that 
Congress  has  required  a  hearing  on  the  issue  of 
“  neglect,  misconduct  or  avoidable  habits,”  it  can  not 
be  supposed  that  Congress  would  have  sanctioned  a 
hearing  before  a  mere  military  board,  a  body  which, 
in  the  matters  just  pointed  out,  does  not  possess  the 
essential  powers,  and  is  not  charged  with  the  essen¬ 
tial  duties,  that  would  ensure  its  gathering  the  in¬ 
formation  upon  which  a  just  and  reliable  conclusion 
must  depend.  Even  the  court  below  conceded  and 
decided  (Creary  rec.  p.  29,  fol.  47;  Br.  280-286)  that, 
on  one  of  the  two  issues,  the  determination  of  wThich 
is  required  by  section  24b,  Congress  has  provided  for  a 
hearing  before  the  court  of  inquiry  and  has  not  required 
one  before  the  final  classification  board,  a  military 
board  of  greater  importance  and  authority  than  the 
“  honest  and  faithful  board,  ”  but  possessing  neverthe¬ 
less  only  the  same  limited  powrer,  machinery,  pro¬ 
cedure,  and  capacity  for  gathering  the  necessary  facts 
as  is  possessed  by  the  last-mentioned  military  board, 
to  wit.  the  “  honest  and  faithful  board.” 

Appellees’  brief  pp.  31-37.  Proceedings  of  Con¬ 
gress.  Except  for  the  report  of  the  Senate  com¬ 
mittee  quoted  at  the  outset,  these  proceedings  can 
not  influence  the  judicial  interpretation  of  the 
statute  (Br.  185,  186)  and,  if  they  could,  they  would 
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not  -support  appellees’  contention:  at  most,  they 
would  militate  in  favor  of  the  view  that  Congress 
intended  a  hearing  on  the  issue  of  misconduct,  etc., 
in  the  court  of  inquiry  or  elsewhere.  The  extract 
of  the  committee  report,  quoted  by  appellees,  how¬ 
ever,  supports  appellant,  not  appellees.  In  substance, 
it  merely  calls  attention  to  the  fact  that  the  bill 
reported  provided  exjrressly  for  a  hearing  before  the 
“ honest  and  faithful  board.”  Its  text  on  this  point 
was,  in  fact,  as  follows: 

“  Whenever  an  officer  is  placed  in  Class  C, 
a  board  of  not  less  than  three  officers  shall  be 
convened  by  the  Secretary  of  War  to  deter¬ 
mine  if  his  service  has  been  honest  and  faith¬ 
ful.  The  officer  concerned  shall  be  given  a 
hearing  by  this  board  and,  in  general,  shall 
have  the  rights  of  an  officer  being  tried  by 
court-martial.” 

S.  3792  (66th  Cong.,  2d  Sess.)  sec.  44,  p. 
56,  lines  11-16  (Rep.  No.  400,  Calendar  No. 
356). 

But  Congress  refused  to  confer  any  power  upon 
the  Secretary  of  War  virtute  officii  and  refused  to 
sanction  a  hearing  by  the  honest  and  faithful  board ; 
for  the  italicized  provisions  supra  were  not  enacted 
into  law.  The  omission  must  have  been  for  a  purpose. 
Unless  the  purpose  was  to  deny  to  an  officer  the 
right  to  any  hearing  on  the  issue  of  misconduct, 
etc.,  it  must  have  been  to  transfer  the  hearing 
from  a  military  board  which,  unless  fundamentally 
reconstituted  by  statute,  would  be  powerless  to 
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accord  to  an  officer  the  rights  of  an  accused  on  trial 
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before  a  court-martial,  to  a  body,  like  a  court  of 
inquiry,  having  the  necessary  machinery. 

Appellees’  brief,  pp.  37-39.  Appellees  assert  that 
the  hearing  before  the  court  of  inquiry  is  restricted 
to  the  sole  issue  of  whether  the  officer  is  fit  for  the 
active  sendee,  that  is,  whether  he  is  entitled  to  be 
retained  in  class  A  and  thev  assert  that  this  is 
“perfectly  obvious”  because,  at  the  time  of  the  pro¬ 
ceedings  in  the  court  of  inquiry,  the  issue  of  “neg¬ 
lect,  misconduct  or  avoidable  habits”  has  not  vet 
come  into  existence. 

Upon  the  pleadings,  however,  it  stands  conceded 
that,  in  point  of  fact  (as  distinguished  from  the 
legal  question,  incident  to  the  interpretation  of  the 
statute),  the  courts  of  inquiry,  before  which  the 
relators  had  their  respective  hearings,  were  convened 
to  consider  both  of  the  issues  specified  in  section  24b. 
The  petitions  alleged  (Creary  rec.  p.  3,  fol.  4,  art.  3; 
French  rec.  p.  2,  fol.  3,  art.  4)  that  the  respective 
courts  of  inquiry  were  convened  “to  consider  the 
sole  question  whether  or  not”  the  relators  “should 
be  continued  in  class  B.”  This  particular  allegation 
in  each  case,  the  Baker  answers  (Creary  rec.  pp.  7,  8, 
fol.  11,  art.  3;  French  rec.  p.  10,  fol.  15,  art.  4)  re¬ 
fused  to  admit  and  accordingly  traversed.  See 
also  the  proposed  Weeks  answers  (Creary  rec.  p.  36, 
art.  3;  French  rec.  p.  34,  art.  4).  Relators  decided 
not  to  go  to  trial  on  this  issue  of  fact.  By  demurring 
to,  and  therefore  admitting  the  allegations  of  the 
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„  Baker  answers,  relators  have  conceded  all  that  ap¬ 
pellant  contends  for  in  point  “E,”  pages  187  to  191 
of. the  principal  brief,  except  that  the  statute  does 
not  “ permit”  a  hearing  before  the  court  of  inquiry 
on  the  issue  of  misconduct,  etc. 

If  there  is  anything  “ perfectly  obvious”  about  this 
matter  of  creating,  or  bringing  into  existence,  and 
of  determining  the  issue  as  to  misconduct,  etc.,  we 
should  say  tlat  it  is  “perfectly  obvious”  that 
when  the  provisional  classification  board  classifies 
an  officer  in  class  B,  eo  instanti  two  issues  arise: 
the  issue  whether  its  classification  is  correct  and 
the  issue  whether  the  officer  has  been  guilty  of 
material  neglect,  misconduct  or  avoidable  habits. 
The  issue  on  the  latter  point  is  defined  at  the  same 
moment  by  the  nature  of  the  officer’s  official  record. 
His  actual  or  supposed  faults  and  shortcomings  are 
there  for  him  to  meet.  In  general,  no  others  will  be 
urged  against  him  at  any  point  of  the  elimination 
proceeding,  but  if,  in  an  exceptional  case,  they  should 
be,  the  officer  must  always  be  given,  and  is  always 
given  full  notice  thereof  and  full  opportunity  for 
meeting  such  additions  to  his  record.  It  is  as  far 
from  the  actual  fact  to  assert  that  there  is  no  issue 
in  respect  of  misconduct,  etc.,  when  the  provisional 
board  classifies  an  officer  in  class  B,  as  it  would  be 
to  assert  there  is  no  issue  in  an  action  at  law  upon 
the  filing  of  declaration  and  answer.  As  to  the 
former,  the  issue  may  in  rare  instances  be  varied  by 
supplemental  records;  and  so,  in  the  latter,  the  issue 
may  be  varied  by  supplemental  pleadings  (the  one 
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most  nearly  analogous  to  an  addition  to  the  officer’s 
record,  being,  no  doubt,  a  plea  of  puis  darrein  con¬ 
tinuance). 

The  only  legitimate  argument  in  favor  of  appellees’ 
contention  that  Congress  did  not  intend  the  court  of  in¬ 
quiry,  at  the  one  hearing  expressly  provided  for  in  the 
act,  to  investigate  the  question  of  misconduct  is  that 
the  determination  of  this  question  might  thereafter  be¬ 
come  unnecessary,  in  case  of  the  officer  being  restored 
to  class  A.  This  argument,  which  appellees  appear 
not  to  regard  (and  rightly  so)  as  persuasive,  is  more 
than  offset  by  the  consideration  that,  in  practically 
all  cases,  the  question  of  fitness  or  unfitness  depends 
upon  the  testimony  of  the  same  persons  as  those 
whose  testimony  must  solve  the  issue  of  misconduct: 
indeed,  the  question  of  fitness  or  unfitness  depends 
nearly  always  upon  proof  of  the  self-same  facts 
and  conditions,  upon  which  the  question  of  mis¬ 
conduct  etc.  depends.  Two  hearings,  one  upon 
each  of  the  two  statutory  issues,  would  be  an  un¬ 
conscionable  waste  of  time  of  the  investigating  body 
or  bodies  and  of  the  witnesses. 

Appellees’  brief,  p.  38.  Appellees  comfort  them¬ 
selves  with  appellant’s  supposed  concession  that  a 
hearing  upon  both  of  the  statutory  issues  is  necessary. 
No  such  concession  has  been  made.  Appellant 
contends  merely  that,  aside  from  the  one  hearing 
before  the  court  of  inquiry  expressly  required  by 
statute,  no  hearing  of  any  kind  is  legally  necessary 
(Br.  167-187,  Point  D). 


47 


Appellees’  brief  p.  39.  The  Act  of  Oct.  1,  1890, 
which  was  considered  in  Reaves  v.  Ainsworth ,  219 
U.  S.  296,  did  authorize  removal  for  specified  causes; 
see  pp.  5,  37,  supra. 

Appellees’  brief  p.  40.  On  the  hypothesis  that 
relators’  “  inferior”  offices  of  colonel  (that  is,  offices 
filled  by  appointment  of  the  President  alone)  have 
expired  March  4,  1921  in  virtue  of  section  51  of  the 
Act  of  June  4,  1920  and  of  the  Constitution  and  that, 
in  respect  of  the  “  superior”  offices  of  colonel,  relators 
have  failed  of  the  necessary  confirmation  by  the 
Senate  and  acceptance  thereafter,  appellees  contend 
that  relators  revert  to  their  former  grades. 

As  the  situation  is  somewhat  confusing,  the  atten¬ 
tion  of  the  Court  should  be  called  to  the  fact  that 
there  have  been  recently  in  the  Army  four  kinds  or 
classes  of  officers,  each  class  containing  officers  of  all 
the  grades. 

These  classes  of  officers  are: 

1.  Officers  of  the  emergency  forces  (Act  of  May  18, 
1917,  pars.  2  and  3  of  sec.  1;  40  Stat.  76)  whose  ap¬ 
pointments  were  originally  limited  to  the  duration 
of  the  emergency  (sec.  9  thereof;  40  Stat.  82).  Their 
terms  of  office  were  subsequently  limited  so  as  to 
expire  December  31,  1920  (Sec.  51  of  Army  Reor¬ 
ganization  Act  of  June  4,  1920;  41  Stat.  786). 

2.  Officers  of  the  temporarily  increased  Regular 
Army  (Act  of  May  18,  1917,  par.  1  of  sec.  1;  40  Stat. 
76;  sec.  51  of  act  of  June  4,  1920;  41  Stat.  785),  whose 
appointments  were  originally  limited  to  the  duration 


of  the  emergency  (sec.  9  of  Act  of  May  18,  1917;  40 
Stat.  82).  Their  terms  of  office  were  subsequently 
limited  to  expire  June  30,  1920,  (sec.  51  of  Act  of 
June  4,  1920,  41  Stat.  786). 

3.  Officers  of  the  permanent  military  establish¬ 
ment,  vested  with  temporary  tenure  of  office  through 
appointment  by  the  President  alone.  The  power  of 
the  President  to  make  such  appointments  was  con¬ 
ditioned  upon  his  nominating  the  same  person  in 
1920  to  office  as  an  officer  of  class  4  infra.  Their 
terms  of  office  expired  automatically  March  / \,  1921, 
if  not  before  (sec.  51  of  Act  of  June  4,  1920;  41 
Stat.  786). 

4.  Permanently  commissioned  officers  of  the  Regu¬ 
lar  Army  appointed  after  nomination  to,  and  con¬ 
firmation  by  the  Senate. 

Both  of  the  relators,  according  to  the  allegations  of 
the  petitions  have  held  office  in  each  of  these  four 
classes.  The  highest  grades  held  therein  by  each  of 
of  them,  as  shown  by  the  petitions,  are  as  follows. 
Both  have  been  colonels  in  class  1  and  colonels  in  class 
3.  Creary  has  been  a  colonel  in  class  2;  and  French, 
a  lieutenant-colonel  in  class  2.  Creary  has  been  a 
lieutenant-colonel  in  class  4;  and  French,  a  major  in 
class  4.  All  offices  in  the  first  three  classes  have  ex¬ 
pired  by  statutory  limitation  before  the  entry  of  the 
judgments  appealed  from.  The  reverting,  for  which 
appellees  contend  is,  therefore,  a  reverting  of  Col. 
Creary  to  the  grade  of  lieutenant-colonel  and  a  re¬ 
verting  of  Col.  French  to  the  grade  of  major. 
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Appellees’  contention  now  under  consideration, 
if  upheld,  would,  of  course,  not  justify  the  affirmance 
of  either  judgment  below.  It  seems  to  be  put 
forward  in  the  hope  of  obtaining  a  modification  of 
the  judgments  by  directing  the  lower  court  to  grant 
mandamus  to  restore  relators  to  the  respective 
grades  of  lieutenant-colonel  and  major.  But  a 
modification  on  this  theory  is  out  of  the  question 
for  the  reason  (aside  from  other  and  more  important 
reasons)  that  the  doctrine  of  reverting  to  a  former 
grade,  upon  failure  of  confirmation  in  a  higher 
grade,  is  too  controverted  and  doubtful  to  serve  as 
the  foundation  for  awarding  mandamus. 

The  question,  indeed,  presents  a  serious  problem. 
The  right  to  revert  is,  of  course,  one  which  accords 
with  the  convenience  and  desires  of  the  War  Depart¬ 
ment  and  has  the  support  of  the  ruling  of  Attorney 
General  Wickersham  in  the  case  of  General  McClem- 
and,  29  Ops.  Atty.  Gen.  598.  The  contrary  ruling 
was,  however,  the  prevailing  one  prior  to  this  opinion 
(opinion  of  President  Fillmore  to  the  Secretary  of 
the  Navy,  Sept.  24,  1852;  opinion  of  Attorney  Gen¬ 
eral  Garland  to  the  Secretary  of  War,  Apr.  27,  1885) 
and  as  the  matter  has  never  been  considered  by  a 
court,  it  certainly  remains  to  this  day  a  very  doubtful 
question  and  one  which,  in  view  of  the  ruling  in 
Hall  v.  Payne ,  254  U.  S.  343,  347  (see  appellant’s 
brief,  pages  209-211),  should  not  be  decided  for  the 
first  time  by  a  court  in  support  of  a  petition  for 
mandamus. 
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In  an  opinion,  December  5,  1912,  of  the  Judge 
Advocate  General,  which  dealt  with  the  cases  of 
Generals  McClernand  and  Wotherspoon  and  of  Major 
Ray,  the  following  statement  of  the  situation  with 
reference  to  this  subject  is  found: 

“It  seems  to  have  been  assumed,  prior  to 
1885,  that  the  acceptance  of  new  office  under 
a  recess  appointment,  the  tenure  of  which,  by 
the  terms  of  the  Constitution,  is  limited  to  the 
‘end  of  their  next  session’,  operates  to  vacate 
the  old  office  wTith  its  permanent  tenure. 
This  is  made  to  appear  by  the  following 
administrative  action  of  the  War  Department: 

In  1852,  The  Adjutant  General  made  a 
report  to  the  Secretary  of  War  in  the  cases  of 
several  officers  who  were  promoted  by  senior¬ 
ity  in  the  1st  Regiment  of  Dragoons  in  October, 
1851,  and  whose  promotions  were  announced 
in  general  orders  in  November,  1851,  and  who 
were  duly  nominated  to  the  Senate,  December 
19,  1851,  and  not  confirmed  during  that  ses¬ 
sion  of  the  Senate.  The  Adjutant  General,  in 
his  report  to  the  Secretary  of  War  setting  forth 
the  facts  with  respect  to  these  officers,  said : 

‘As  they  are  now  stationed  at  distant  points 
according  to  their  promotions,  it  is  deemed 
important  that  some  decision  should  be  given 
defining  their  position  in  order  that  no  ques¬ 
tion  may  hereafter  arise  as  to  the  legality  of 
acts  performed  by  them  in  their  official 
character.’ 

The  Adjutant  General’s  report  was  trans¬ 
mitted  to  the  President  by  Secretary  of  War 
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Conrad,  .October  15,  1852.  The  Secretary  of 
War  in  his  report  to  the  President  said : 

1  It  appears  that  these  officers  are  all  sta¬ 
tioned  at  remote  points  and  have,  ever  since 
their  appointment  in  November  last,  been 
acting  in  the  ranks  to  which  they  were  then 
respectively  promoted  *  *  *  As  these 

officers  appear  to  me  to  come  under  the  prin¬ 
ciples  laid  down  in  your  letter  to  the  Secre¬ 
tary  of  the  Navy  of  the  15th  instant,  I  have 
the  honor  to  recommend  that  the  same  action 
be  taken  in  regard  to  them  as  was  taken  in 
regard  to  the  officers  of  the  Navy  referred  to 
in  that  letter.’ 

This  recommendation  was  indorsed:  ‘Ap 
proved,  Millard  Fillmore,  October  17,  1852/ 

The  letter  of  President  Fillmore  to  the 
Secretary  of  the  Navy,  referred  to  by  the 
Secretary  of  War,  was  dated  September  24, 
1852,  and  the  following  extracts  are  quoted: 

‘  I  have  your  communication  of  yesterday 
inclosing  a  list  of  several  officers  of  the  Navy 
who  have  been  promoted  by  appointment 
during  the  recess  before  the  last  session  of 
Congress  and  who  were  nominated  to  the 
Senate  during  its  last  session,  but  upon  which 
nominations,  the  Senate  failed  to  act,  and  show¬ 
ing  that  the  naval  service  is  greatly  embar¬ 
rassed  in  consequence  of  the  peculiar  condition 
in  which  these  officers  were  left.  Many  of 
them  are  at  sea  and  on  the  performance  of 
important  duties. 

It  appears  to  me  on  looking  at  this  subject 
that  the  promotion  of  a  naval  or  military 
officer  from  one  grade  to  another,  and  the 
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acceptance  by  him  of  the  higher  grade,  neces¬ 
sarily  vacates  his  office  in  the  lower,  as  the 
two  positions,  implying  rank  and  command 
on  the  one  side,  and  subordination  on  the 
other,  are  incompatible  vvith  each  other.  As 
the  commissions  which  promote  these  officers 
to  the  higher  rank  expired  at  the  close  of  the 
last  session  of  Congress,  the  inevitable  conse¬ 
quence  would  seem  to  be  that  these  officers 
are  out  of  commission.  They  lost  their  first 
rank  on  promotion  10  and  acceptance  of  the 
higher,  and  the  commissions  to  the  higher 
having  expired,  they  are  no  longer  officers  of 
the  Navy/ 

The  President  then  stated  the  question  be¬ 
fore  him  to  be,  whether  he  had  the  power  to 
commission  those  naval  officers  again  until  the 
termination  of  the  next  session  of  the  Senate, 
and  after  citing  the  provisions  of  the  Consti¬ 
tution  and  the  opinion  of  Attorney  General 
Wirt  in  General  Swartout’s  case  (1  Ops.  63); 
a  similar  opinion  of  Attorney  General  Taney 
(2  Ops.  525);  and  one  of  Attorney  General 
Legare  of  October  22,  1841,  concluded  that 
he  had  authority  to  reappoint  the  officers, 
and  that  it  was  his  duty  to  do  so,  'by  giving 
to  these  several  officers  of  the  Navy’  tem¬ 
porary  commissions  to  expire  at  the  end  of 
the  next  session  of  the  Senate;  and  he  directed 
that  the  appointments  be  made  out  and  sent 
to  him  for  signature.  A  similar  procedure 
was  followed  as  to  the  several  Army  officers 
referred  to. 

It  is  not  known  to  this  office  that  the  ad¬ 
ministrative  situations  disclosed  by  the  fore- 
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going  correspondence  had  ever  arisen  in  the 
prior  administration  of  the  departments  con¬ 
cerned,  or  that  they  occurred  thereafter,  until 
1884,  when  the  main  facts  were  repeated  in 
the  case  of  First  Lieutenant  James  Simpson. 
The  facts  in  the  Simpson  case  were  these:  On 
November  26,  1884,  a  vacancy  occurred  in 
the  grade  of  captain  in  the  3d  Cavalry,  and 
on  the  28th  of  the  same  month,  James  T. 
Simpson,  the  senior  first  lieutenant,  was 
promoted  to  fill  the  vacancy,  and  the  senior 
second  lieutenant,  George  H.  Morgan,  was  pro¬ 
moted  to  fill  the  vacancy  occasioned  by  the 
promotion  of  Simpson.  Both  officers  were 
given  recess  appointments,  the  Senate  not 
being  in  session.  When  the  Senate  next  con¬ 
vened,  the  officers  were  nominated  for  the 
positions  to  which  they  had  respectively  been 
promoted  by  recess  appointments,  and  that 
body  adjourned  March  4,  1885,  without  action 
upon  such  nominations.  On  the  same  day,  the 
Senate  reconvened,  and  the  names  were  again 
submitted;  and  on  April  1,  1885,  Simpson’s 
nomination  was  rejected,  but  the  Senate  again 
adjourned  without  taking  action  on  Morgan’s 
nomination.  The  question  arose  as  to  whether 
a  vacancy  existed  under  these  conditions,  to 
which  Morgan  could  be  appointed  as  first  lieu¬ 
tenant;  and  the  Attorney  General  said: 

4 1  am  of  opinion  that  when  Simpson  ac¬ 
cepted  the  appointment  of  captain,  he  neces¬ 
sarily  resigned  his  commission  of  first  lieu¬ 
tenant,  and  that  this  resignation  was  absolute 
and  entirely  unaffected  by  the  Senate’s  action 
on  his  nomination.  If  the  Senate  had  con- 
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firmed  Morgan’s  nomination  and  failed  to  act 
on  Simpson’s,  there  would  seem  to  be  no  doubt 
that  the  President  might  have  commissioned 
Morgan  as  first  lieutenant,  and  that  he  would 
not  have  been  prejudiced  by  the  subsequent 
rejection  of  Simpson.’ 

The  further  question  presented  to  Attorney 
General  Garland  for  decision  was,  whether 
after  Simpson’s  rejection  by  the  Senate  and 
in  view  thereof,  Lieutenant  Morgan  could  be 
reappointed  a  first  lieutenant  of  the  3rd 
Cavalry  as  of  the  26th  of  November,  1884, 
his  first  promotion  to  that  rank  having  failed 
through  the  inaction  of  the  Senate.  To  this 
question,  the  Attorney  General  replied: 

‘It  was,  therefore,  the  right  of  Morgan,  so 
to  speak,  to  be  made  first  lieutenant  as  of 
the  28th  of  November,  1884,  and  not  as  of 
the  26th  of  November,  this  not  appearing  to 
be  a  case  where  the  commission  should  be 
made  retroactive  beyond  the  date  of  the 
vacancy,  as  is  sometimes  done  to  repair  the 
injury  in  passing  over  an  officer  entitled  to 
promotion.  If  this  is  not  so,  then  it  follows 
that  Morgan,  through  no  fault  of  his  owTn, 
will  be  out-ranked,  in  point  of  time,  by  officers 
who  may  have  been  appointed  to  the  grade 
of  first  lieutenant  since  the  date  of  the  vacancy 
occasioned  by  Simpson’s  promotion — a  result 
which  seems  repugnant  to  the  spirit  and 
meaning  of  the  law.  Indeed,  Morgan’s  right 
to  rank  as  a  first  lieutenant,  as  of  the  date  of 
the  vacancy  referred  to,  follows  necessarily 
from  the  privilege  of  promotion  belonging  to 
seniority.  ’ 
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No  formal  decision  of  the  Secretary  of  War 
on  the  question  raised  is  found  in  the  records 
of  the  Adjutant  General’s  Office,  but  the 
Department  acted  upon  a  different  view  from 
that  of  the  Attorney  General.  Simpson  was 
advised  officially  that  on  March  4,  1885.  he 
had  reverted  to  his  former  rank  of  first 
lieutenant,  Morgan  at  the  same  time  reverting 
to  his  former  rank  of  second  lieutenant. 
Thus  matters  stood  until  November  20,  1885, 
when  1st  Lieutenant  E.  Z.  Steever,  the  next 
in  rank  after  Simpson  in  the  regiment,  was 
promoted  by  recess  appointment  to  be  a 
captain  to  rank  from  March  4,  1885,  vice 
Simpson,  whose  recess  appointment  expired 
on  that  date,  and  at  the  same  time,  Second 
Lieutenant  Morgan  was  re-promoted  to  be 
first  lieutenant  by  recess  appointment  as  of 
his  original  date,  November  26,  1884,  vice 
Simpson,  promoted  on  that  date.  The  Adju¬ 
tant  General,  in  his  memorandum,  states  the 
further  action  in  the  case  in  respect  of  Simpson, 
as  follows : 

‘It  appears  that  Simpson  was  rejected  by 
the  Senate  on  account  of  reports  that  had 
reached  the  Senate  Military  Committee  deroga¬ 
tory  to  his  record.  In  June,  1886,  the  Chair¬ 
man  of  the  Committee  informed  the  Secretary 
of  War  that,  ‘if  Lieutenant  James  F.  Simp¬ 
son’s  nomination  should  again  be  sent  to  the 
Senate  for  promotion  to  a  captaincy  to  fill  an 
existing  vacancy,  it  would  be  considered  by  the 
committee.’  Following  this,  on  June  30,  1886, 
Simpson  and  Morgan  were  again  nominated 
with  dates  of  rank  in  accordance  with  their 
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original  nominations,  and  the  nominations 
were  confirmed  by  the  Senate.  Steever’s  pro¬ 
motion  to  captain,  vice  Simpson,  was  canceled 
and  he  was  promoted  to  the  next  vacancy  of 
captain  that  occurred  in  the  regiment,  dating 
from  January  18,  1886.  It  would  appear  that 
the  action  in  the  case  of  Simpson  was  under¬ 
stood  by  the  President  and  Senate,  as  well  as 
by  the  Secretary  of  War,  and  that  no  ob¬ 
jection  was  raised  in  any  quarter  to  the  view 
entertained  by  the  Department — that  Simpson 
and  Morgan,  upon  their  failure  of  confirmation 
by  the  Senate,  properly  reverted  to  the  rank 
previously  held  by  them  in  the  Cavalry.’ 

The  question  here  under  review  underwent 
further  examination  in  the  Judge  Advocate 
General’s  Office  at  a  later  date.  On  January 
25,  1908,  this  office  considered  the  case  of 
First  Lieutenant  P.  V.  Kiefer  (Dig.  Opins. 
J.  A.  G.,  1912,  p.  808),  who  accepted  on  July 
19,  1907,  a  recess  appointment  by  way  of 
promotion  from  second  lieutenant  of  cavalry 
to  first  lieutenant,  Coast  Artillery  Corps. 
After  Congress  convened,  his  nomination  to 
the  Senate  as  first  lieutenant,  Coast  Artillery 
Corps,  was  confirmed  December  10,  1907 ; 
and  the  question  presented  was  whether  he 
could  decline  this  appointment  and  revert  to 
his  former  position  as  second  lieutenant  of 
cavalry.  This  office  held  that  Lieutenant 
Kiefer  vacated  his  office  in  the  cavalry  upon 
acceptance  of  his  recess  appointment  in  the 
artillery;  and  that  he  could  not,  by  declining 
to  accept  the  commission  after  his  confirma¬ 
tion  by  the  Senate,  revert  to  his  prior  status  of 
second  lieutenant  in  the  cavalry. 
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The  ruling  of  Attorney  General  Garland  was 
clear  and  explicit  that  acceptance  by  an  Army 
officer  of  a  recess  appointment,  with  tempo- 
porary  tenure,  operated  as  a  resignation  of  the 
office  and  permanent  commission  thereto  from 
which  promoted ;  and  that  this  resignation  was 
absolute  and  entirely  unaffected  by  the  Sen¬ 
ate’s  action  on  the  nomination  to  that  office 
or  its  failure  to  act  on  such  nomination.  In 
this  ruling,  Attorney  General  Garland  followed, 
as  we  have  seen,  the  prior  ruling  of  President 
Fillmore,  without,  however,  appearing  to  have 
been  aware  of  that  ruling.  President  Fillmore 
based  his  ruling  on  the  general  principle  that 
acceptance  by  an  officer  of  an  incompatible 
second  office  vacates  the  prior  office;  and  he 
applied  it  to  military  office  by  saying,  ‘the 
two  positions,  implying  rank  and  command 
on  the  one  side  and  subordination  on  the 
other,  are  incompatible  with  each  other.’  ” 

Appellees’  brief  p.  40.  Appellees  contend  that 
relators’  offices,  to  which  restoration  is  sought,  are 
not  shown  by  the  record  before  this  Court  to  have 
expired  March  4,  1921.  The  contention  is  erroneous; 
but,  were  it  correct,  it  would  be  immaterial,  since  the 
burden  or  obligation  of  pleading  the  facts  necessary 
to  constitute  causes  of  action  was  upon  the  relators. 
The  defendant  had  no  burden  of  pleading  facts 
necessary  to  show  that  there  were  no  causes  of  action. 
What  is  intended  is  probably  the  contention  that 
the  record  does  show  that  these  offices  did  not  expire 
March  4,  1921  and  are  still  in  existence. 
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All  military  offices  were  abolished  by  the  Act  of 
June  4,  1920,  except  the  offices  for  which  it  provided; 
for  that  act  covered  the  entire  field.  It  recognized 
as  continuing  in  existence  four  classes  of  offices:  the 
same  classes  that  were  already  in  existence.  It  set 
time  limits  upon  the  continued  existence  of  three  of 
them.  As  to  two  of  these  classes,  the  time  limits  had 
already  expired  when  these  two  actions  were  insti¬ 
tuted.  The  petitions  allege  unambiguously  that, 
when  the  petitions  were  verified  and  filed,  the  rela¬ 
tors  were  de  jure  incumbents  of  office  in  the  grade 
of  colonel  of  Infantry  and  that  they  had  been  ille¬ 
gally  and  in  validly  removed  therefrom  in  November 
and  December  1920.  The  question  is:  in  which  of 
the  four  classes  of  military  offices  supra  pp.  47,  48  (or 
rather,  in  which  of  these  classes,  as  between  class  3  and 
class  4),  do  the  petitions  allege  that  the  relators  were 
incumbents  in  the  grade  of  colonel  of  Infantry  de 
facto  and  de  jure  before  November  and  December 
1920  and  de  jure  afterward?  The  structure  and 
phraseology  of  the  petitions  answer  this  question 
pretty  satisfactorily.  Wherever  either  relator  in¬ 
tends  to  allege  that  he  became  vested  at  any  time 
with  a  “superior”  office,  that  is  an  office  confirmable 
by  the  Senate,  he  alleges  expressly  and  affirmatively 
that  he  was  “  nominated,  confirmed,  appointed  and 
commissioned”  thereto.  Such  allegations  appear 
five  times  in  the  Creary  petition  (pp.  1,  2)  and  an 
equal  number  of  times  in  the  French  petition  (p.  2). 
Where,  however,  the  relator  intends  to  allege  that 
he  became  vested  at  any  time  with  an  “inferior” 
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office,  the  allegation  runs  merely  that  he  was  “ap¬ 
pointed  and  commissioned”  therein.  The  President 
“ alone’ ’  has,  in  general,  been  authorized  to  appoint 
all  military  officers  of  the  field  grades  (including 
colonels,  lieutenant  colonels,  and  majors)  and  of  the 
subaltern  grades  in  the  temporary  and  emergency 
forces  (40  Stat.  76,  77,  534). 

The  petitions,  therefore,  adequately  allege  the 
vesting  in  the  relators  of  the  offices  of  colonel  of  the 
third  class,  supra,  p.  48,  and  not  of  the  fourth  class, 
supra.  But  if  the  meaning  of  the  petitions  is  un¬ 
certain,  the  same  result  follows  in  virtue  of  the  legal 
principles  governing  the  construction  of  pleadings. 

United  States  v.  Lmn,  1  How.  104,  110,  111. 

Van  Etten  v.  Hurst ,  6  Hill  311;  41  Am.  Dec.  * 
748. 

Moore  v.  East  Tenn.  Tel .  Co.,  142  Fed.  965. 

Fassler  v.  Streit,  100  Neb  722;  161  N.  W. 
172,  173. 

Breaux  B.  Lumber  Co.  v.  Hebert ,  121  La. 
188;  46  So.  206. 

The  question,  however,  must  be  resolved  in  the 
same  manner,  irrespective  of  anything  shown  by  the 
pleadings.  For,  independently  of  what  the  relators 
have  alleged  or  failed  to  allege,  and  of  what  they  may 
hereafter  allege,  this  Court  will  take  judicial  notice 
of  the  facts  (1)  that  until  5  Dec.,  1920,  relators  could 
not  have  been  vested  with  the  “superior”  offices  of 
colonel  and  (2)  that  since  then,  they  have  not  been 
so  vested.  As  to  (1),  appointments  of  any  kind 
before  July  20,  1920  (Creary  pet.  p.  2)  or  July  1, 
1920  (French  pet.  p.  2)  in  the  grade  of  colonel  of  any 
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class  that  is  in  existence  after  1920  is  not  asserted. 
This  Court  knows  judicially  that  the  Senate  was  not 
in  session  at  any  time  between  July  1,  1920  and  Dec. 
5,  1920.  As  to  (2),  this  Court  knows  judicially  that 
neither  Creary  nor  French  have  been  confirmed  as 
colonels  of  Infantry. 

Backus  S.  Heater  Co.  v.  Simonds ,  2  App. 

D.  C.  290,  297. 

Bailey  v.  McAlpin ,  122  Ga.  616;  50  S.  E.  388. 

McCarver  v.  Herzbergy  120  Ala.  523 ;  25  So.  3, 4 . 

23  C.  J.  136. 

Moreover,  in  view  of  the  express  requirement  of 
sec.  51  of  the  act  of  June  4,  1920  (41  Stat.  786,  787) 
of  “acceptance  after  confirmation”  of  a  “superior” 
colonelcy,  surely  appellees  cannot  claim  “superior” 
colonelcies  without  alleging  acceptance  after  con¬ 
firmation.  Acceptance  by  implication  through  offi¬ 
cial  acts  of  the  incumbents  is  out  of  the  question  here, 
since  relators  have  concededly  been  out  of  office  de 
facto  at  all  times  subsequent  to  their  orders  of  dis¬ 
charge  and  of  retirement. 

If  'appellees,  in  fact,  rely  upon  confirmation  to,  and 
acceptance  of  the  “superior”  offices  of  colonel,  it  is 
manifest  that  the  most  rudimentary  considerations  of 
justice  preclude  a  modification  and  affirmance  of  the 
judgments  below,  except  after  amendment  of  the  peti¬ 
tions,  so  as  to  allege  unambiguously  the  facts  relied  on 
and  after  opportunity  to  traverse,  and  go  to  trial  on 
the  new  allegations.  No  such  amendments  could, 
however,  be  made  in  good  conscience. 


■ . . .  ,  I  J  I  1 1 . 
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Appellees’  brief,  pp.  40,  41.  Appellees  have  re¬ 
course  to  the  amazing  argument  that  relators  may 
be  ordered  restored  to  non-existent  offices,  on  the 
ground  that  it  is  proper  for  mandamus  to  command 
an  impossible  thing  where  the  impossibility  arose 
because  of  the  defendant’s  act  (meaning  probably 
Mr.  Baker’s  act).  The  authority  cited  ( Knight  v. 
Ballinger ,  35  App.  D.  C.  436)  goes  no  further  than  to 
suggest  by  way  of  dictum  that  a  defendant  over  whom 
the  court  has  already  acquired  jurisdiction  in  an  action 
of  mandamus  may  not  defeat  relator’s  right  to  the 
writ  by  doing  thereafter  some  act  that  makes  im¬ 
possible  that  which  relator  is  asking  the  court  to 
order  the  defendant  to  do.  No  such  case  is,  of  course, 
presented;  but,  instead,  a  case  precisely  identical 
in  principle  with  that  involved  in  Lacoste  v.  Duffy, 
infra.  Nothing  has  been  done  since  these  actions 
were  commenced  to  render  compliance  with  the  man¬ 
damus  prayed  for  impossible;  nor  has  anything  of 
this  nature  been  done  at  any  time  by  Mr.  Weeks,  the 
party  who,  according  to  the  judgments  appealed 
from,  is  to  be  coerced  by  writs  of  mandamus.  In 
these  cases,  as  in  all  ordinary  cases  of  mandamus, 
impossibility  of  compliance  with  the  writ  makes  it 
improper  to  issue  it. 

State  v.  Marion  County ,  27  Fla.  438 ;  8  So.  749. 

Lacoste  v.  Duffy ,  49  Tex.  767;  30  Am.  Rep. 

122. 

Ellicott  v.  Levy  Court ,  1  Harris  &  J.  (Md.)  359. 

Goodman  v.  County  of  Sussex,  66N.J.L.571. 

Francis  v.  Com.  Council,  78  N.  Y.  33,  41. 

Stacy  v.  Hammond,  96  Ga.  125;  23  S.  E.  77. 

26  Cyc.  147. 
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The  impossibility  is  due  to  the  act  of  Congress  in 
enacting  section  51  of  the  act  of  June  4,  1920  and  not 
to  any  act  of  Mr.  Baker;  but  were  it  otherwise,  Mr. 
Weeks  is  not  in  privity  with  Mr.  Baker  ( Pullman 
Co.  v.  Croom ,  231  U.  S.  571,  575,  576;  pp.  11,  65  hereof). 

Appellees’  brief  p.  41,  as  to  what  was  the  appro¬ 
priate  remedy,  if  relators  had  been  wronged.  See 
Br.  192-221. 

Appellants’  brief,  p.  43.  Appellees  urge  that  the 
refusal  of  the  lower  court  to  dismiss,  on  motion,  for 
want  of  jurisdiction  must  be  deemed  correct  here, 
because  no  bill  of  exceptions  is  presented  to  this 
Court.  The  office  of  a  bill  of  exceptions,  however, 
is  confined  to  bringing  up  error  that  may. occur  in 
the  course  of  the  trial  of  an  issue  of  fact.  A  writ  of 
error,  without  exceptions,  suffices  to  bring  up  for 
review  errors  apparent  in  the  “ judgment  roll”  or 
“ on  the  face  of  the  record”  and  these  include  not 
only  errors  in  taking,  or  refusing  to  take  jurisdic¬ 
tion,  but  also  errors  of  the  court  in  framing  an  issue 
of  fact  for  subsequent  trial  and  all  other  errors  not 
related  to  the  trial  of  an  issue  of  fact. 

Nolle  v.  Oyster ,  36  App.  D.  C.  36;  230  U.  S. 

165,  177. 

Clinton  v.  Mo.  Pac.  Ry.,  122  U.  S.  469,  474. 

Young  v.  Martin ,  8  Wall.  354. 

Welsh  v.  United  States,  267  Fed.  819. 

Evans  v.  Humphreys ,  9  App.  D.  C.  392,  395. 

Am.  Sec.  &  Trust  Co.  v.  Walker,  23  App. 

D.  C.  583. 
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Indeed,  according  to  the  law  of  Maryland,  which 
is,  of  course,  also  the  law  of  the  District  of  Columbia, 
unless  shown  to  have  been  departed  from  in  the 
District,  the  scope  of  a  writ  of  error,  unsupported 
by  exceptions  or  by  a  bill  of  exceptions,  is  even 
broader  than  that  asserted  above.  For  it  includes, 
at  least  in  an  action  of  mandamus,  even  correcting 
errors  committed  upon  the  trial  of  an  issue  of  fact 
by  the  court  sitting  without  a  jury.  The  following 
quotation  expresses  the  doctrine  of  the  Maryland 
courts : 

“  Formal  bills  of  exception  are  not  neces¬ 
sary  in  a  mandamus  proceeding  where  the 
case  is  tried  before  the  court  without  the 
intervention  of  a  jury.  .  .  .  While  man¬ 

damus  is  a  legal  remedy,  yet  it  has  become 
more  and  more  nearly  assimilated  to  a  proceed¬ 
ing  inequity  ( Hooper  v.  Creager ,  83  Md.  502), 
and  especially  is  this  true  where  a  cause  is  tried 
before  the  court  without  the  intervention  of 
a  jury.” 

Pope  v.  Whitridge ,  110  Md.  468,  474,  475. 

Appellees’  brief,  pp.  43,  44.  After  Mr.  Weeks  had 
asserted,  and  been  denied  the  rights  of  a  new  party 
litigant  not  yet  served  with  process,  his  subsequent 
general  appearance  has  not  precluded  him  from  con¬ 
tinuing  to  contest  the  jurisdiction  of  the  court  over 
him.  The  principle  involved  is  ruled  by 

Harkness  v.  Hyde  98  U.  S.  476,  479 
Davidson  Marble  Co.  v.  Gibsonf  213  U.  S.  10, 18 

and  not  by 

Guarantee  Savings  L.  &  I.  Co.  v.  Pendleton,  14 
App.  D.  C.  384 
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or  by  the  other  cases  relied  on  by  appellees.  In  ap¬ 
pellees7  cases,  the  authorized  general  appearance  oc¬ 
curred  before  defendant  undertook  to  question  the 
right  of  the  court  to  proceed  to  determine  the  case 
upon  its  merits. 

Appellees7  brief  pp.  44-52  is  wholy  inadequate,  it  is 
submitted,  to  justify  a  court  in  taking  jurisdiction  of 
a  party  defendant  because  an  unauthorized  person 
has  assumed  to  appear  for  him;  nor  does  it  adequately 
meet  appellant’s  contention  that  the  acts  which,  after 
16  April  1921,  Mr.  Weeks  authorized,  did  not  amount 
to  a  waiver  of  his  objection  to  the  jurisdiction  over 
him  (Br.  30-49;  225-248). 

Appellees7  brief  pp.  52,  asserts  that  the  refusal  of  the 
lower  court  to  permit  an  amended  answer  or  a  supple¬ 
mental  answer  is  not  re  viewable  on  appeal.  The  re¬ 
fusal,  however,  contravened  Rule  31  of  the  lower 
court,  the  observance  of  which  was  not  discretionary; 
and  it  also  constituted  an  abuse  of  discretion.  For 
both  reasons,  it  is  reviewable  on  appeal  (Br.  250-263). 
It  is  settled  that  refusal  to  allow  amendments  that  are 
elearly  proper  is  an  appealable  abuse  of  discretion. 

Gage  v.  West ,  62  Neb.  612 
Ford  v.  Liner,  24  Tex.  Civ.  App.  353 
Newberg  v.  Farmer,  1  Wash.  Terr.  182,  184 
Cox  v.  Bates ,  27  Misc.  (N.  Y.)  816 
Willey  v.  Stormont  38  D.  C.  399,  412 
Nat.  Bank  v.  Carpenter  101  U.  S.  567,  568 
Richmond  v.  Irons,  121  U.  S.  27,  40 
Hocket  v.  Turner  (per  Brewer  J.)  19  Kans. 

527,  529 

Lincoln  v.  Va.  P.  Cement  Co.  49  App.  D.  C. 

33,  35. 


Appellant's  principal  point,  however,  is  that  Mr. 
Weeks,  as  a  new  and  separate  party  litigant,  not  in 
privity  with  Mr.  Baker  ( Pullman  Co.  v.  Croom 
231  U.  S.  571,  575,  576;  Pullman  Co.  v.  Knott  243 
U.  S.  447,  450),  was  entitled,  as  of  right,  to  at  least 
one  opportunity  to  plead;  and  that  to  this  extent, 
the  lower  court  was  not  vested  with  any  discretion. 

Appellees'  brief,  p.  52,  53,  as  to  furnishing  copies 
of  the  record  in  the  court  of  inquiry:  see  Br.  257-263. 
The  records,  copies  of  which  were  furnished  to  relators, 
were,  of  course,  those  on  which  their  respective  classi¬ 
fications  were  based ;  and  the  allegations  of  the  Baker 
answers  (Creary  rec.  p.  8,  fol.  12,  art.  4;  French  rec. 
p.  10,  fol.  15,  art.  5),  which  relators'  demurrers  have 
admitted,  are  express  to  this  effect.  In  asserting 
(brief  p.  53)  that  relators,  in  the  court  of  inquiry, 
were  denied  the  opportunity  of  examining  the  com¬ 
plete  record  in  full  and  adequate  consultation  with 
counsel  or  otherwise  than  cursorily,  appellees  are 
repudiating,  once  more,  the  admissions  of  their  de¬ 
murrers.  The  “full  opportunity  to  examine  the  entire 
record  of  his  service"  which  the  Baker  answers 
alleged  (references  as  above)  fairly  imports  all  that 
appellees  are  now  denying.  The  proposed  Weeks 
answers  (Creary  rec.  p.  36,  fol.  59;  French  rec.  p. 
35,  fol.  51)  are  very  detailed  and  explicit  on  this 
subject. 

Appellees’  brief,  p.  54.  Hearing  before  the  final 
classification  (Br.  280-286)  and  “ revision"  by  the 
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Judge  Advocate  General  (Br.  288-293).  See  indi¬ 
cate  parts  of  appellant’s  principal  brief. 

It  is  respectfully  submitted  that,  no  tenable  ground 
being  shown  or  existing  for  awarding  writs  of  man¬ 
damus  in  these  cases,  the  judgments  or  orders  ap¬ 
pealed  from  should  be  reversed  with  costs,  with  direc¬ 
tions  to  dismiss  the  petitions  with  costs. 

PEYTON  GORDON, 

United  States  Attorney, 
Attorney  for  the  Appellant. 

Frederick  M.  Brown, 

Colonel,  United  States  Army. 

Lucien  H.  Vandoren, 

Assistant  United  States  Attorney , 

Of  counsel. 
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